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U.S. Customs Services 


Customs Service Dectstons 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 10, 1982. 
The following are decisions made by the United States Customs 
Service where the issues involved are of sufficient interest or im- 
portance to warrant publication in the Customs Bulletin. 
Harvey B. Fox, 
Acting Director, 
Office of Regulations and Rulings. 


(C.S.D. 83-44) 


This decision holds that certain subassemblies used in aircraft 
passenger entertainment/service systems are classifiable under the 
provision for other parts of aircraft in item 694.61, Tariff Schedules 
of the United States (TSUS), or in item 694.62, TSUS, entitled to 
entry free of duty, if certified for use in civil aircraft. 

Date: April 30, 1981 
File: CLA-2 CO:R:CV:G 
066654 JAS 
To: District Director of Customs, San Diego, California 92188. 
From: Director, Classification and Value Division. 
Subject: Internal Advice 125/80; Electronic Subassemblies for Air- 
craft Passenger Entertainment/Service System. 

With a memorandum dated June 9, 1980 (CLA-1-S:C:CP:CV), 
from the port of Calexico, there was attached a submission, dated 
May 21, 1980, and related documentation, from the (company 
name) (company location). The inquiry concerns the proper classifi- 
cation of certain subassemblies used in DC 10 and B 747 aircraft 
passenger entertainment/service systems. These subassemblies are 
imported from (company name) affiliate. 

Facts: From the submission and additional information received 
orally from the inquirer’s counsel, it appears that the passenger en- 
tertainment/service system is actually one unit specially designed 
and built for jumbo passenger jets. The unit comprises various inte- 
gral subassemblies, is imported disassembled, with only testing and 
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minor adjustments required prior to installation. We are informed 
the system is always sold as a complete unit and that it is commer- 
cially unfeasible to separate and/or sell the various components in- 
dividually. These subassemblies have been certified by the F.A.A. 
for use in civil aircraft. 

The passenger entertainment feature of this system consists pri- 
marily of a main multiplexer which receives audio input signals 
from a tape reproducer and converts them for transmission on a 
single coaxial cable. At each movie section or zone the signals 
enter several submultiplexers where movie audio and passenger ad- 
dress override inputs are added. The combined data is directed by 
another coaxial cable to demultiplexers covering seat groups where 
it is reconverted, amplified, and presented to individual passengers 
in each seating group. 

The passenger service feature of the system comprises a section 
timer/decoder which generates timing signals for transmission to 
columns in each seating group. Seat encoders and overhead decod- 
ers allow each passenger to activate his individual reading light 
and attendant call mechanism. This feature also encompasses the 
public address system and overhead oxygen control apparatus in 
the event of sudden loss of cabin pressure. Audio/visual, attendant 
call, and reading light functions are activated by a control unit lo- 
cated on the arm of each seat. 

Issue: Is the described system classifiable under the provision for 
parts of airplanes, certified for use in civil aircraft, in item 694.62, 
Tariff Schedules of the United States (TSUS), or under the provi- 
sion for electrical articles and parts of articles, not specially pro- 
vided for, in item 688.45, TSUS? 

Law and Analysis: Under General Interpretative Rule 10(j), 
TSUS, a provision for “parts” of an article covers a product solely 
or chiefly used as a part of such article but does not prevail over a 
specific provision for such part. Counsel for the internal advice ap- 
plicant cites Beacon Cycle & Supply Co., Inc. v. United States, 81 
Cust. Ct. 46, C.D. 4764 (1978), to support the contention that a 
TSUS item number covering parts of an article takes precedence 
over a “basket” tariff provision. In the cited case, solid state receiv- 
ers/headlights were found to be classifiable as bicycles parts, in 
item 732.36, TSUS, rather than in a specific provision claimed to 
cover these combination articles, or in the basket provision for elec- 
trical articles and parts of articles, not specially provided for, in 
item 688.40 (now 688.45), TSUS. 

When an article at the time of its importation is claimed to be 
dedicated to a specific use, the question of whether it is a “part” 
for tariff purposes must be determined from the nature of the arti- 
cle as applied to that use. See United States v. Antonio Pompeo, 43 
CCPA 9, C.A.D. 602 (1955), and related cases. The concept of parts 
has evolved over the years. The so-called “rule of essentiality” over 
time became the “dedicated to use” test. With the advent of the 
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TSUS and the General Interpretative Rules, the concept of “chief 
use” appeared. The most recent line of cases has held that chief 
use or even sole use of an article does not make that article a part 
for tariff purposes. To be so classifiable the article must serve a 
useful function in relation to the main article with which it is used 
so as to contribute to the safe and efficient operation of that arti- 
cle. See Gallahger and Ascher Co. v. United States, 52 CCPA 11, 
C.A.D. 849 (1964), and Beacon Cycle, supra. 

In Gallagher, auxiliary heaters dedicated for use in VWs were 
held to be parts of automobiles even though a VW could and did 
operate without the heater and the heater bore no relation to the 
starting and running of the car. The court found that the heater 
“* * * contributed to the safe and efficient operation of the car in 
frigid temperatures in relation to the comfort of its occupants and 
in aid of the indispensable safety factor of vision by assisting in the 
removal of ice from the windshield * * *” (Emphasis added). In 
Beacon, the receiver/headlight was found to contribute to the safe 
and efficient operation of a bicycle because it illuminated the road- 
way and warned motorists of the rider’s presence. The court found 
that the radio portion of the unit “* * * neither detract(ed) from 
nor prevent(ed) the entirety’s usefulness as a bicycle part * * * 
which contribute(d) to its safe and efficient operation.” While nei- 
ther of the cited cases concerned aircraft parts, they appear to rep- 
resent the court’s current views on the issue of parts in general. 

This position was stated administratively in T.D. 78-489, in 
which certain wide angle bicycle reflectors, specially designed for 
use as parts of bicycles in accordance with mandatory Federal bicy- 
cle regulations, were held to be classifiable as bicycle parts, in item 
732.36, TSUS. These articles were found to contribute to the safe 
and efficient operation of the bicycle by permitting night riding. 
Likewise, in a letter dated July 12, 1974 (433.3/034064), automobile 
tractor-trailer rubber splash guards, found to be mandatory in at 
least 34 States, where held to be classifiable as parts, in item 
692.27, TSUS. 

Even though the various subassemblies are modular, we believe 
their unique interaction with one another as constituent compo- 
nents of the entire system make them classifiable as a single arti- 
cle of commerce. The public address and oxygen control features of 
this system are safety critical and necessarily aid both the safe and 
efficient operation of the aircraft. We note that Federal Aviation 
Administration Regulations (14 CFR 121.318, 121.327-333) make 
this apparatus mandatory on passenger aircraft of the type in- 
volved here. The fact that the attendant call, overhead lighting, 
and audio/visual entertainment features of this system augment 
passenger comfort, and do not in any way control or relate to the 
operation of the aircraft per se does not, in view of the cited legal 
and administrative authorities, make the entire system and less a 
“part” for tariff purposes. In making this determination, we have 
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taken into consideration the broad statement of Congressional pur- 
pose, in enacting the Civil Aircraft Agreement (via the Trade 
Agreements Act of 1979), to promote a more free and unencum- 
bered trade in civil aircraft. 

Holding: The aircraft passenger entertainment/service system is 
properly classifiable under the tariff provision for other parts of 
aircraft, in item 694.61, TSUS, dutiable at the rate of 3.8 percent 
ad valorem, or in item 694.62, TSUS, entitled to entry free of duty, 
if certified for use in civil aircraft. 


(C.S.D. 83-45) 


This ruling holds that operations described as “cold staging” and 
“hot staging” and related repair and replacement performed upon 
imported equipment are tests and/or reviews within the contem- 
plation of item 864.30, TSUS, and eligible for temporary free ad- 
mission under bond under that provision, provided all other re- 
quirements are complied with. The operation described as “gather- 
ing” is not considered review or study of the imported articles but 
of the documents, containers, and information appearing on the 
containers in which the imported articles are shipped. 

Date: January 11, 1983 
File: CON-9-CO:R:CD:D 
214437 L 

Issue: A company designs, develops, and manufactures data proc- 
essing and business equipment, and related supplies in research, 
engineering, and manufacturing centers located in 13 countries, in- 
cluding the United States. In connection with this business, the 
company engineers and manufactures computer systems of various 
sizes, including main frames and peripherals, and also secures pe- 
ripheral products from other original equipment manufacturers. 
The company, for a number of reasons, desires to establish a “‘stag- 
ing center” in the United States where each of the components of a 
computer system may be gathered, inspected, and tested for con- 
formance to the customer’s order prior to delivery. The issue pre- 
sented is whether such an operation is within the contemplation of 
Schedule 8, Part 5C, Tariff Schedules of the United States (TSUS), 
the temporary importation under bond (TIB) provision. 

Facts: It is stated that the staging center does not replace exist- 
ing company manufacturing, quality control, warehouse, or distri- 
bution activities; it performs functions which cannot be performed 
by existing company facilities. The intended role of the staging 
center is as a place where each component of an individual custom- 
er ordered computer system may be gathered, inspected, and tested 
for conformance to the customer’s specifications prior to delivery to 
the customer’s site. 

Prior to staging, the sequence of product movement is as follows. 
An order for a computer system is formally initiated by the filing 





CUSTOMS 5 


of a customer purchase order for the required main frame and the 
particular peripheral products appropriate to the customer’s re- 
quirements. Many individual computer system components may be 
ordered with various options added; such options are also specified 
in the customer’s purchase order. In addition, some customers give 
further specifications which must be met by the equipment or- 
dered. 

Once a customer order has been received and accepted, specific 
computer system components are assigned to the customer order. 
In the case of main frames and all major peripheral items, the as- 
signment is done by component serial number, at the manufactur- 
ing facility or warehouse in which the particular components are 
located. 

After assignment by serial number to customer order, the partic- 
ular components are shipped to the staging center. The inquirer 
emphasizes the fact that computer system components will not be 
shipped to the staging center until after they have been assigned 
by serial number to a particular customer purchase order, and that 
the existence of the staging center is neither an essential element 
of, nor an incident to, product distribution. 

After arrival at the staging center, designated main frames and 
peripherals from domestic and overseas plants or warehouses will 
be subjected to one or more operations at the staging center de- 
pending upon the nature of the particular components assembled 


for a specific customer order. These operations are described as 
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“gathering,” “cold staging,’ “hot staging,’ and repair or replace- 
ment of defective, damaged, or non-specified components, subas- 
semblies thereof, and parts of either. The designation of particular 
operations for individual components will be based upon experience 
gained from the operation of the staging center, as well as from 
field reports reflecting the quality of the components of computer 
systems at the time of installation at the overseas customer’s prem- 
ises. 

The first operation is gathering. All of the components entering 
the staging center from the company’s plants and warehouses, as 
well as from other original equipment manufacturers, will be phys- 
ically segregated within the center according to individual custom- 
er orders. Each container will be examined for any evidence of 
damage resulting from shipment; accompanying invoices and bills 
of lading will be reviewed so that the styles and serial numbers of 
the equipment can be compared with the corresponding informa- 
tion set forth on the containers in which that equipment was 
shipped to the center. Any discrepancy between the particular item 
ordered by the customer, the bill of lading, and the articles actual- 
ly received at the staging center will be noted; appropriate action 
to secure replacements for damaged or missing equipment and for 
incorrect components will be taken at this time. 
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The second operation is cold staging. After gathering has been 
completed, selected components of each computer system will be 
cold staged. Components selected for staging will generally consist 
of those components supplied by other original equipment manu- 
facturers, as well as products made by the company which consist 
of more than a single unit, and those components which experience 
indicates should be examined closely. These items will be unpacked 
and their style, serial number, and ancillary equipment verified 
against the relevant documents. Connecting cables and control 
units will be visually inspected to insure that they are of the cor- 
rect style and, in the case of cables, of proper length and fitted 
with appropriate connectors for use in the particular configuration 
ordered by the customer. Any evidence of physical damage to the 
equipment which is revealed by visual inspection, or any equip- 
ment not in conformity with the customer order and other docu- 
ments, will be subject of appropriate repair or replacement action, 
as described below. 

The third operation is hot staging. Hot staging of designated 
components for computer systems consists of five major steps, 
known as “staging cycles’; (1) an out-of-box audit, (2) a CPU stand- 
alone test, (3) the testing of peripherals, (4) a CPU and peripherals 
test, and (5) final bench mark testing. 

(1) An out-of-box audit consists of a visual inspection of the 
equipment after it has been unpacked from the shipping contain- 
ers. All exterior access panels are removed from the equipment 
and each unit is inspected visually for physical damage, proper in- 
sertion, cabling, securing of modules within cabinets, and complete- 
ness of the equipment. Documents are reviewed to insure compli- 
ance with company and customer specifications. 

(2) The CPU (central processor unit) stand-alone test is the initial 
functional test of the system. None of the system peripherals are 
connected, but the CPU is exercised with company and customer 
test programs, and subjected to a shake test and margin testing. 

(3) System peripherals are pretested to the maximum extent pos- 
sible on a captive host system or a pretested CPU. In general, those 
peripherals which are necessary for minimum system operation, in- 
cluding disk pack controls, printers, and magnetic tape units, will 
be tested in this manner. 

(4) The CPU and its assigned peripherals are then tested after 
connecting the CPU to those peripherals. Generally, this testing 
takes place in seven stages, and involves extensive exercising of the 
system as a whole. 

(5) The final bench mark testing, a long duration test, exercises 
the hardware in an environment similar to customer conditions. 

The final operation is repair and replacement. Where, in the 
course of gathering, cold staging, and hot staging, components, sub- 
assemblies, or other parts of the system are found to be defective, 
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damaged, or not to order, the staging center will correct the defi- 
ciencies as follows: 

(1) Missing components, etc., will be ordered from the manufac- 
turing location or parts depot and attached to the equipment or 
added to the order, as appropriate. 

(2) Damaged or defective items will be reparied at the staging 
center or replaced with new parts ordered as above. 

(3) Components, etc., which are not in accordance with the cus- 
tomer order will be removed or replaced, as necessary. 

(4) Equipment damaged beyond the repair capabilities of the 
staging center will be returned to the manufacturing plant if its 
value so warrants. 

(5) All components, etc., if imported, and whether defective or 
not to order, will be exported or destroyed under Customs supervi- 
sion, depending upon relative value. 

Upon completion of gathering, cold staging, hot staging, and any 
necessary repairs or replacements, the staged system will be pre- 
pared for shipment to the customer, including any necessary re- 
packing. 

It is estimated that 35 to 55 systems will be staged each month, 
and it is believed that each system will remain in the staging 
center for one to two weeks after all components of a system have 
been gathered. A flowchart illustrating the staging center oper- 
ations has been submitted. 


Law and analysis: The temporary importation under bond provi- 
sions are found in Schedule 8, Part 5C, TSUS. That part contains a 
number of TIB provisions but the only ones which appear applica- 
ble to the proposed operation are item 864.05, TSUS, and item 
864.30, TSUS. 

Item 864.05, TSUS, provides for: 


Articles to be repaired, altered or processed (including proc- 
esses which result in articles manufactured or produced in the 
United States). 


Item 864.30, TSUS, provides for: 


Articles intended solely for testing, experimental, or review 
purposes, including plans, specifications, drawings, blueprints, 
photographs, and similar articles for use in connection with ex- 
periments or for study. 


The first of the TIB provisions was incorporated in chapter 35, 
Act of February 1869 (15 Stat. 671), which provided for the tempo- 
rary free importation under bond of “machinery imported for 
repair.” Then, as now, the intent of these provisions is the promo- 
tion of the expenditure of American labor in confining the benefits 
of free entry under bond to articles which would not seriously in- 
terfere with domestic industries. Over the years, the TIB privileges 
have been extended and expanded to a number of articles with, 
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however, certain reservations and conditions, most of which appear 
in the Headnotes to Schedule 8, Part 5C, TSUS. 

The inquirer submits that there should be no doubt that all com- 
ponents imported into the staging center which are hot staged have 
been subjected to testing within the meaning of item 864.30 and 
that any imported components which are repaired, or otherwise al- 
tered by the replacement of defective or nonconforming parts or 
subassemblies are entitled to enter under item 864.05. We agree. 
We would add in this respect, that the Customs Service has also 
ruled that parts for an article entered under item 864.30 are enti- 
tled to entry under item 864.30 when imported after the entry of 
the principal article if necessary for the experimental use of the 
principal article. 

The inquirer acknowledges that the imported components which 
have been gathered and cold staged stand in a somewhat different 
position than those components which have been either repaired or 
otherwise altered or subjected to hot staging and, thereby, tested. 

It is conceded that neither gathering nor cold staging approaches 
“testing” on the same level as does hot staging; nevertheless, it is 
submitted that from the literal language of the statute item 864.30 
is not limited to the performance of ritualized testing operations 
upon imported equipment, but also extends to cover less rigorous 
procedures so long as they are designed to yield information about 
the imported articles which was not known prior to completion of 
the procedures. It is suggested that the broad language of the stat- 
ute, and the use of the terms “review” and “study” include the 
gathering and cold staging operations, in which imported merchan- 
dise is inspected for the presence of any physical damage, is literal- 
ly reviewed to determine any need for repair, replacement, or al- 
teration of component parts, and studied to ascertain whether the 
imported merchandise conforms to the importer’s and customer’s 
specifications. 

In a separate but associated issue, the inquirer, concluding that 
all articles are entitled to admission under item 864.05 or 864.30, 
notes that at the time of importation it is not known which articles 
will require repair, alteration, or processing as opposed to only 
review or testing. It is suggested that the proposed importations of 
computer system components are classifiable under both item 
864.05 and 864.30, TSUS, and that each such shipment may be en- 
tered under cover of a single entry and solitary temporary importa- 
tion bond, notwithstanding the applicability of the two itemized 
provisions in Schedule 8, Part 5C, TSUS. 

Prior to the Customs Simplification Act of 1958, section 308(4) of 
the Tariff Act of 1930 (the predecessor of item 864.30, TSUS) pro- 
vided for the temporary admission free of duty under bond for “ar- 
ticles intended solely for experimental purposes. . . .” Subsection 
(c)-of section 10 of the Customs Simplification Act of 1953 amended 
section 308(4) to include articles intended for testing or reviewing 
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purposes, including blueprints, plans, specifications, and other simi- 
lar articles. Section 308(4) and, subsequently item 864.30, have re- 
mained substantively unchanged to the present time. 

Review of the legislative history of the 1953 act discloses scant 
information concerning the intent of Congress in amending section 
308(4). House Report No. 760 (to accompany H.R. 5877), 83rd Con- 
gress, lst Session, Customs Simplification Act of 1953, July 9, 1953, 
notes at page 5, that “Section 10 extends temporary free importa- 
tion under bond to filled containers, and blueprints, plans, and 
other technical materials.” It is stated at page 7 of the same report 
that “Section 308(4) of the Tariff Act provides for temporary free 
entry bond of articles for experimental purposes. Subsection (c) of 
section 10 amends section 308(4) to include articles intended for 
testing or review purposes, including blueprints, plans, specifica- 
tions, and other similar articles.” 

To ascertain the legislative intent is the master rule of construc- 
tion. United States v. Clay Adams Co., Inc., 20 C.C.P.A. 285, T.D. 
46078. The courts, particularly in cases involving Customs duties, 
have sought aid from many different kinds of extrinsic facts, when 
regarded as safe to do so, in order to determine the legislative 
intent. Sears, Roebuck & Co. v. United States, C.A.D. 11, at page 
167. 

The pertinent question here is the intended meaning of the 
works “review” and “study” in item 864.30, TSUS. Tariff provisions 
are used in their known commercial sense which, in the absence of 
evidence to the contrary, is presumed to be the same as the 
common meaning. Nomura (America) Corp. v. United States, C.D. 
3820, at page 527, affirmed C.A.D. 1007. We are not aware of a com- 
mercial meaning for either of the words and presume them to be 
used in their common meaning. 

Where words have both broad and narrow common meanings 
resort to extrinsic aids is proper. Sears, Roebuck & Co., v. United 
States, supra. Webster’s Third New International Dictionary (1971) 
lists eight definitions, some in several senses, for the noun 
“review.” Those definitions include—1: A looking over or examina- 
tion with a view to amendment or improvement;—4: An act of in- 
specting or examining;—7a: A second or repeated view. 

The same dictionary lists eight definitions, some in several 
senses, for the noun “study.” Those definitions include—2a: The ap- 
plication of the mental faculties to the acquisition of knowledge—b: 
such application of the mind in a particular field or to a specific 
subject matter. Other standard dictionaries are in accordance as to 
both words. 

Item 864.30, TSUS, has always been given a rather broad inter- 
pretation by the Customs Service and the word “review” was inter- 
preted broadly enough in a 1969 decision to encompass within item 
864.30 a model made of wood, plastic, and glass representing a fu- 
turistic city under the sea which was prepared for the purpose of 
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stimulating the imagination of architects. Other articles that have 
been admitted under this section include architects’ drawings for 
information and review, and foreign films entered for the purpose 
of studying new techniques and advances in such films in compari- 
son with United States films. 

In all of these cases the review of the imported articles was 
visual. We conclude that cold staging, which appears essentially to 
be an unpacking and visual inspection of selected components, is a 
“review” within the common meaning of that word and within the 
meaning of item 864.30, TSUS. 

We cannot agree that the first stage of the proposed operation, 
gathering, is either a review or study. Gathering, as previously de- 
scribed, appears essentially to be the segregation of packed compo- 
nents, etc., of an individual system and a review of shipping docu- 
ments and the customer order for comparison with information ap- 
pearing on the shipping containers. 

Item 864.30, TSUS, is available for articles that are to be re- 
viewed or studied. If our understanding of the gathering operation 
is correct there is no review or study of the articles (e.g. the compo- 
nents); there is rather a review or study of the shipping documents 
and shipping containers relating to the particular components. It is 
our opinion that this “review” or “study” is too remote from the 
articles themselves to constitute a “review” or “study” of those ar- 
ticles within the contemplation of item 864.30, TSUS. 

With respect to the entry of components under more than one 
TIB provision but on a single entry, there is no objection to this 
procedure when an article is entitled to entry under multiple provi- 
sions due to the uses that the article will be put to while in the 
United States. 

As mentioned previously, in the instant case, excepting the gath- 
ering operation, it is our opinion that the articles would be entitled 
to entry under item 864.30, TSUS, including repair or replacement 
parts imported after the entry of the principal article if necessary 
for the test or review of the principal article, and that entry under 
multiple provisions would be unnecessary. 

Holding: Operations as described above, known as “cold staging” 
and “hot staging” and related repair and replacement, are tests 
and/or reviews within the contemplation of item 864.30, TSUS, and 
eligible for temporary free admission under bond under that provi- 
sion provided all other requirements are complied with. The oper- 
ation described as “gathering,” consisting of physical segregation of 
packing containers related to an individual order and examination 
of the containers, shipping documents, and customer order to deter- 
mine that all system components have been received and are in 
good order is not review or study of the imported articles but of the 
documents, containers, and information appearing on the contain- 
ers in which the imported articles are shipped. While these data 
may relate to the articles imported, reconciliation of shipping docu- 
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ments with order documents and routine external examination of 
shipping containers for evidence of damage is so remotely inciden- 
tal to the purpose of the importation, which is said to be testing 
and review to assure delivery of a functional system to the custom- 
er, as to be beyond the contemplation of item 864.30, TSUS. 


(C.S.D. 83-46) 


This ruling holds that two or more transactions which might give 
rise to a transaction value, the transaction to which the phrase 
“when sold for exportation to the United States” refers is the 
transaction which most directly causes the merchandise to be ex- 
ported to the United States. 

Date: January 21, 1983 
File: CLA-2 CO:R:CV:V 
542928 BLS 

TAA #57 

This is in reference to your letters dated September 20 and Octo- 
ber 8, 1982, concerning the above-captioned matter. You seek a 
ruling with regard to (1) the proper basis of appraisement of an im- 
ported cooking apparatus, and (2) the method of computing the 35 
percent eligibility requirement for purposes of determining wheth- 
er the apparatus qualifies for duty-free treatment under the Gener- 
alized System of Preferences (GSP). 

Your client, a British Virgin Islands Corporation (“VI”), is the 
owner of certain United States patents of cooking apparatus which 
is operated by electricity and which simultaneously cooks a 
number of food products suitable for sale by restaurants and fast 
food outlets or on occasions such as sporting events. 

VI proposes to cause the machines to be manufactured in a Far 
Eastern country, such as Singapore or Hong Kong, by an independ- 
ent unrelated company according to VI’s specifications. Such speci- 
fications and manufacture would be for the stated purpose of the 
exportation of the machines from the Far Eastern country in 
which manufactured and their importation into the United States. 
It is probable that in most instances, the machines will be shipped 
directly from the independent manufacturer’s plant to the United 
States branch of a related Australian corporation (“Branch”), in ac- 
cordance with VI’s instructions. This importation would result 
from a sale of the apparatus from VI to Branch. Branch in turn 
will adopt a policy of not reselling the machines but instead will 
lease them to various users for rental payments which will be par- 
tially fixed and partially contingent upon the utilization of the 
cooking apparatus. VI’s price to Branch will similarly be partially 
fixed and partially contingent upon a receipt of rental income by 
Branch in excess of stated cumulative amounts. 

For example, a machine might be manfactured in Singapore at a 
cost of $400 and sold by VI to Branch for $950. However, the con- 
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tract of sale would further provide that if at any time during the 
10 years following the sale the cumulative rentals received by 
Branch for the machine exceeded $2,000, then 50 percent of such 
excess rentals would become an additional part of the purchase 
price payable at that time by Branch to VI. 

You have also telephonically advised that the cooking apparatus 
will be manufactured in accordance with U.S. electrical require- 
ments, and could not be used in Singapore or Hong Kong without 
changing or modifying the heating elements, which constitute a 
substantial undertaking. Further, to use the machines in a country 
other than United States would violate the patent rights of the 
owners of the foreign patents, since your client holds only the U.S. 
patent rights. 

Transaction value, the preferential basis of appraisement under 
the Trade Agreements Act of 1979 (“TAA”), is generally defined as 
the price actually paid or payable for the merchandise when sold 
for exportation to the United States, plus certain specified additions 
(Emphasis added). Section 402(b)(1). 

Included among these additions is 


“(E) The proceeds of any subsequent resale, disposal, or use 
of the imported merchandise that accrue, directly or indirectly, 
to the seller.” 


Section 152.103(b\(2), Customs Regulations, provides in general 
that if sufficient information is not available to establish any of the 
additions to the price actually paid or payable, the transaction 
value will be treated as one that cannot be determined. 

Under prior case law, it was possible to use as the sale for expor- 
tation to the United States for purposes of determining statutory 
export value a sale from a foreign seller to a foreign buyer, who in 
turn sold the merchandise to a United States importer. The evi- 
dence, however, had to establish that the merchandise was effec- 
tively destined for exportation to the United States, at the time of 
the first sale. In other words, there had to be appropriate controls 
to prevent diversion of the merchandise into a foreign country. 

Export value looked to a freely offered price to all purchasers for 
exportation to the United States or to a price that fairly reflected 
the export market value of the merchandise. Transaction value 
under the TAA does not require a price freely offered to all or a 
price that fairly reflects any market value. Accordingly, the laws 
differ conceptually and in their operation. Terms such as “freely 
sold . . . for exportation to the United States” and “when sold for 
exportation to the United States” do not necessarily have the same 
meaning when applied to the respective statutes in which they 
appear. Cases decided under the prior law are not, therefore, neces- 
sarily precedent under the TAA. 

In regard to the TAA, it is the position of the Customs Service 
that the transaction to which the phrase “when sold for exporta- 
tion to the United States” refers when there are two or more trans- 
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actions which might give rise to a transaction value, is the transac- 
tion which most directly causes the merchandise to be exported to 
the United States. 

In the circumstances described above, the sale from the manufac- 
turers to VI does not cause the goods to be exported to the United 
States. The goods are not shipped as a result of this sale. The trans- 
action that most directly causes their actual exportation is the sale 
from VI to Branch. Therefore, it is this sale to which we must look 
for a transaction value. 

However, an examination of the sale between VI and Branch, 
with respect to the contingent nature of proceeds due the seller, 
shows that in this case there is insufficient information to deter- 
mine within a reasonable period and with reasonable accuracy the 
extent of such proceeds. Since sufficient information is not availa- 
ble to establish this addition, transaction value cannot be deter- 
mined. See section 152.102(b\(2), Customs Regulations, supra. (Since 
transaction value is inappropriate for the reasons discussed, there 
is no need to determine whether the relationship of the parties in- 
fluences the price.) 

Similarly, the facts reflect that there can be no transaction value 
of identical or similar merchandise (section 402(c)), nor can deduc- 
tive value (section 402(d)) be the basis of appraisement, since the 
apparatus is not sold in the United States. 

Accordingly, assuming the information is available, the basis of 
appraisement must be computed value, section 402(e). In general, 
this value consists of the sum of (a) materials, fabrication, and 
other processing used in producing the imported machinery; (b) 
profit and general expenses of the producer (unless inconsistent 
with other producers of merchandise cf the same class or kind in 
the country of exportation for export to the United States, in which 
case the usual profit and general expenses shall be used); (c) any 
assist if not otherwise included; and (d) packing costs. In this 
regard, if the U.S. patent is transferred free of charge or at re- 
duced cost to the foreign manufacturer in the form of designs, blue- 
prints, etc. necessary to the production of the imported merchan- 
dise, then the value of such activity would be dutiable as an assist 
unless the work was undertaken in the United States. Section 
402(h)(1)(A). 

If this basis of appraisement cannot be determined, section 402(f), 
“Value if Other Values Cannot be Determined or Used,” must be 
utilized to determine an appraised value. We suggest that you con- 
sult “Customs valuation under the Trade Agreements Act of 1979,” 
previously furnished to you, and the District Director of Customs at 
the port the merchandise will enter, to determine what informa- 
tion will be necessary to establish computed value. 

To qualify for duty-free treatment under the Generalized System 
of Preferences (GSP), the sum of (1) the cost or value of materials 
produced in a beneficiary developing country and (2) the direct cost 
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of processing operations or any combination of the two must not be 
less than 35 percent of the appraised value of the merchandise. 
(See generally, 19 CFR section 10.171 through section 10.178.) 

While we do not have sufficient information to make a determi- 
nation with regard to the eligibility of the cooking apparatus for 
duty-free treatment, we would note that the value of the U.S. pat- 
ents would be included in the direct costs of processing for pur- 
poses of determining the 35-percent eligibility criteria only if such 
patents were considered to be dutiable as assists and therefore 
were included in the appraised value of the imported machinery. 
(T.D. 81-282, Federal Register dated November 12, 1981.) 

Your attention is also invited to 19 CFR 10.178(b), which provides 
that general expenses not allocable to the specific merchandise or 
not related to the growth, production, manufacture, or assembly of 
the merchandise, such as administrative salaries, advertising, etc., 
and profit are not includable in the direct cost of processing oper- 
ations. 


(C.S.D. 83-47) 


This decision holds that, contrary to previous practice, and pur- 
suant to Presidential Proclamation 4711 of January 1, 1980, shrimp 
flavored chips are classifiable under the eo nomine provision for 
shrimp chips in item 182.49, Tariff Schedules of the United States. 

Date: January 29, 1983 
File: CLA-2 CO:R:CV:G 
068926 LCS 


DEAR Sir: 


Re: Decision on Application for Further Review of Protest No. 
1001-0-006085 
This protest was filed on June 18, 1980, against your decision on 
the classification of “Shrimp Flavored Chips,” imported from Japan 
by (name and location) in the liquidations as follows: 





Entry date — 





80-203295-9 1/29/80 2/29/80 
80-203315-2 2/11/80 4/11/80 
80-203620-1 4/15/80 5/16/80 











We note that, insofar as Entry No. 80-203295-9 is concerned, this 
protest is untimely filed, 110 days having expired between the date 
of liquidation thereof and the date of protest. Accordingly, as to 
this entry, pursuant to section 174.12(e), Customs Regulations (19 
CFR 174.12(e)) and section 514, Tariff Act of 1930, as amended (19 
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U.S.C. 1514), the liquidation has become final and conclusive and 
the protest is dismissed. 

Issues: (1) Are “shrimp chips,” a baked snack food product, prop- 
erly classifiable under the provision for biscuits, cake, cakes, and 
similar baked products in item 182.20, Tariff Schedules of the 
United States (TSUS). 

(2) Is this product within the scope of the new provision for 
shrimp chips in item 182.49, TSUS, considering: 

a. The existence of a uniform and established practice to classify 
such merchandise in item 182.20, TSUS; 

b. The fact that the new item 182.49, TSUS, derived from the 
provision for other edible preparations, not specially provided for 
(nspf), in item 183.05, TSUS; 

c. The obvious intent of the negotiators to lower the rate of duty 
applicable; and 

d. The fact that the effect of the reclassification of this product 
under the new provision in item 182.49, TSUS, is to raise the duties 
payable by 358 percent; and 

(3) Can a new provision supersede a uniform and established 
practice of classification without prior notice being afforded. 

Facts: Pursuant to Presidential Proclamation 4711 of January 4, 
1980, implementing (among others) a trade agreement with Indone- 
sia, item 182.49, TSUS, applicable to “shrimp chips” was estab- 
lished as a “carve-out” from the provision for other edible prepara- 
tions, not specially provided for, in item 183.05, TSUS. The new 
provision, which became effective on January 1, 1980, to entries, or 
withdrawals from warehouse, for consumption of merchandise clas- 
sifiable therein, carried a reduced column 1 rate of duty of 9.3 per- 
cent ad valorem with staged rate reductions through 1987. 

(Name) has imported (since approximately 1972) a product la- 
beled and sold as “Shrimp Flavored Chips,” consisting of enriched 
wheat flour (processed in Japan from U.S. wheat), rapeseed oil, 
coconut oil, BHT (a preservative), modified food starch, shrimp, 
sugar, salt, leavening, monosodium glutamate (MSG), and natural 
food coloring. The product is baked in rotary ovens at approximate- 
ly 180-190° centigrade, which results in a light, puffed, fully-pre- 
pared snack item, similar in appearance to crinkle-cut french fries. 

The product at issue had been classified, pursuant to a conceded 
uniform and established practice, under the provision for biscuits, 
cake, cakes, and similar baked products in item 182.20, TSUS, duti- 
able in January 1980 at the reduced column 1 rate of duty of 2.3 
percent ad valorem, subject also to staged rates of duty through 
1987 when the products classifiable therein become free of duty. 

The product which was the subject of the Indonesian trade con- 
cession, resulting in item 182.20, TSUS, is believed typical of simi- 
lar products also manufactured in and previously imported from 
China, Holland, Hong Kong, Malaysia, and Taiwan, all of which, 
generally, have the following characteristics: 


410-727 O - 83 - 3 
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1. They consist basically of flour or starch (e.g., tapioca flour, 
potato flour, maize, potato starch, corn starch, and/or wheat 
flour) and shrimp (ranging from approximately 6 to 20 per- 
cent), together with various other ingredients in small 
amounts, such as baking power, salt, MSG, spices, and/or food 
coloring; 

2. They are described as being of various shapes/sizes (e.g., 
sliced wafer-like sections, chips, pellets, and crackers), all of 
which with the exception of the pellets and crackers (irregular 
pieces) were approximately “16 of an inch in thickness; 

3. They may be colored or uncolored; 

4. They are imported uncooked and require deep frying prior 
to consumption; and 

5. They become light, puffy snack-type finger foods after 
being prepared. 


Headquarters consistently has held these products to be classifi- 
able under the provision for other edible preparations, nspf, in item 
183.05 (or corresponding predecessor provisions). It is readily appar- 
ent that only two characteristics differentiate the subject product 
from these which were the subject of the concession. The former is 
baked and ready to consume and the latter is imported raw or un- 
cooked and is intended to be deep fried prior to consumption. 

The protestant relies on these differences and the uniform and 
established practice of classification in item 182.20, TSUS, admit- 
tedly existing prior to the establishment of item 182.49, TSUS, in 
support of his claim of misclassification of his product under the 
new provision for shrimp chips in item 182.49, TSUS. Additionally, 
inherent in this protest is the claim that, since item 182.49, TSUS, 
derived from 183.05, TSUS, and the obvious intent to the United 
States Trade Representative to lower the then-existing rate of duty, 
it is improper (as well as inequitable) to include his product within 
the scope of the new provision, thereby raising the duties payable 
by 358 percent. 

Law and analysis: Although it is conceded that the product at 
issue was the subject of a uniform and established practice of clas- 
sification under the provision for biscuits, cake, cakes, and similar 
baked articles in item 182.20, TSUS, examination of that practice— 
although in no way determinative of the resolution of the instant 
protests—leads us to the conclusion that the initial and all subse- 
quent classifications under that provision were erroneous; however, 
the establishment of the practice and subsequent following thereof, 
in effect, cures the defect and would, under ordinary circum- 
stances, not be changed without following the procedures applica- 
ble as set forth in Part 177, Customs Regulations (19 CFR 177). 
Since this is not determinative of the resolution of the issues raised 
in this protest, we will not extensively elaborate on this issue. Suf- 
fice to note that the instant merchandise is a snack-type food not 
commonly or commercially known as a baked product similar to 
biscuits, cake, or cakes. It would not normally be displayed or sold 
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in the bakery section of a grocery store or, for that matter, in a 
bakery; rather, it would be found grouped with other similar prod- 
ucts such as potato chips, tortilla chips, cheese puffs, etc. Even 
though baked and containing flour, it is not “similar” in content, 
use, marketing, and common or commercial perception to biscuits, 
cake, cakes, and similar baked products, such as wafers, cookies, 
etc., traditionally considered to be the products of bakeries and the 
intendment of this and predecessor provisions (e.g., paragraph 733, 
Tariff Act of 1930, as amended). CIE 1665/67, August 23, 1957, TC 
464.122, August 21, 1957, noted. 

Insofar as the common or commercial understanding of the term 
“chip” is concerned, both the instant product and that which was 
intended to be covered by item 182.49, TSUS, clearly fall within the 
scope of the definition 


1. b: a small piece of food (chocolate): as (1) slice of cooked or 
uncooked food (oranges); esp: potato chip (2) French fry [empha- 
sis supplied.] Webster’s Third New International Dictionary 
(1976) 


In the context presented, we perceive no apparent difference be- 
tween the common or commercial perception of this term. It is a 
well-established principal of Customs law that, absent a clear legis- 
lative intent to the contrary, the terms used in tariff status are to 
be construed in accordance with their common or commercial 
meanings, which are presumed to be the same. Meyer & Lange v. 
United States, 6 Cust. Ct. Appls. 181, T.D. 35436 (1915); Floral Arts 
Studios v. United States, 46 CCPA 21, C.A.D. 690 (1958); United 
States v. C. J. Tower & Sons, 48 CCPA 87, C.A.D. 770 (1961). 

Moreover, an unqualified eo nomine provision, such as the provi- 
sion at issue herein for shrimp chips in item 182.49, TSUS, includes 
all forms of the article, absent contrary legislative intent, judicial 
decision, or subsequent administrative practice. Nootka Packing, 
Co. v. United States, 22 CCPA 464, T.D. 47464 (1935); Crosse & 
Blackwell Co. v. United States, 36 CCPA 33, C.A.D. 393 (1948) and 
cases cited; JT. M. Duche v. United States, 44 CCPA 60, C.A.D. 638 
(1957); C. J. Tower & Sons v. United States, 30 Cust. Ct. 235, C.D. 
1526 (1953). Therefore, despite the existence of a prior uniform and 
established practice to the contrary, the new provision for shrimp 
chips in item 182.49, TSUS, an unqualified eo nomine provision, en- 
compasses within its scope all forms of the described product, 
whether finished or unfinished, or whether baked or fried. General 
Headnote 10(h), TSUS, also noted. 

Further the clear, unambiguous language of the eo nomine provi- 
sion for shrimp chips requires its application without resort to the 
intent of the negotiators. L. Oppleman, Inc. v. United States, 10 
Cust. Ct. 322, C.D. 775 (1943), aff'd 31 CCPA 183, C.A.D. 270 (1944). 
The clear intent of the negotiators and the President in granting 
the concession was to create a new tariff item with a specific rate 
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of duty applicable to the Indonesian product under negotiation and 
to lower the rate of duty previously applicable thereto. It is incon- 
sequential (albeit unfortunate and manifestly inequitable) that 
other merchandise, not at the time classifiable in either of the item 
numbers directly involved in the negotiations (although by mis- 
take), is adversely affected; however, the language used is clear and 
unequivocal and includes within its scope the instant merchandise. 

Section 350, Special and Administrative Provisions (Titles III and 
IV), Tariff Act of 1930, as amended, together with various provi- 
sions of the Tariff Act of 1974, empowers the President “to enter 
into foreign trade agreements with foreign governments or instru- 
mentalities” and “to proclaim such modifications of existing duties 
and other import restrictions * * * of existing Customs * * * treat- 
ment of any article * * *.’”’ That Presidential Proclamation 4711 of 
January 4, 1980, clearly was within the powers granted by Con- 
gress to the President under the various tariff act is unassailable. 
Therein, he created an unqualified eo nomine provision to effectu- 
ate the concession granted; however, as enacted, the provision en- 
compasses merchandise which was previously misclassified in an- 
other provision, thereby increasing the duties applicable. 

Section 350(a)(2)(A) of the above-cited act provides that “[n]o proc- 
lamation * * * shall be made * * * [iJncreasing by more than 50 per 
centum any rate of duty existing on July 1, 1934.” Paragraph 733, 
Tariff Act of 1930, as amended, the predecessor provision to item 
182.20, TSUS, carried at that time a rate of duty of 30 percent ad 
valorem. Accordingly, even if the increase in duty imposed on pro- 
testant’s merchandise were to be considered a determinative factor 
(which, as discussed above, it is not), it is readily obvious that the 
increase in duties (6.7 percent=9.3—2.6) constitutes less than '% 
the permissable increase of 15 percent (50 percent of 30 percent) 
under this provision. 

Insofar as whether the Customs Service was required to provide 
prior notice to the public generally (or to this importer specifically), 
section 315(d) of the above-cited act requires 30 days prior notice of 
changes in practice by administrative ruling (except antidumping 
rulings) by appropriate publication; however, since the change in- 
volved herein resulted not from an administrative ruling or proce- 
dure, but rather as a result of a change in the law, this require- 
ment does not apply. In Westergaard, Berg-Johnsen Co. (Chas. H. 
Timm Co., Inc.) v. United States, 17 Cust. Ct. 1, C.D. 1009 (1946), 
the court stated: 


From the hearings on H.R. 6738 (ultimately enacted as the 
Tariff Act of 1930) before the Ways and Means Committee of 
the House of Representatives (75th Cong., lst Sess.) * * * [this 
provision [Sec. 315] would not, of course, apply in the event of a 
change in practice made necessary by a judicial decision or by a 
proclamation made by the President under any provision of 
law. [Emphasis provided] 
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Holding: The subject merchandise, previously misclassified under 
the provision for biscuits, cake, cakes, and similar baked articles in 
item 182.20, TSUS, and the subject of a uniform and established 
practice of classification therein, was properly classified under the 
eo nomine provision for shrimp chips in item 182.49, TSUS, promul- 
gated by Presidential Proclamation 4711 of January 4, 1980, effec- 
tive on or after January 1, 1980, to entries, or withdrawals from 
warehouse, for consumption on or after that date. Accordingly, you 
are directed to deny the protest in full. 

A copy of this decision should be furnished to the protestant, as 
well as to counsel, (Name and location). 


(C.S.D. 83-48) 


This ruling holds that articles brought to the United States and 
admitted into a foreign-trade zone are not at that time subject to 
the Customs laws of the United States which would include Cus- 
toms country of origin marking requirements, (19 U.S.C. 81c). 

Date: February 4, 1983 
File: FOR-1-CO:R:CD:D 
215518 RB 

Issue: Whether canned merchandise (foodstuffs) may be brought 
to the United States for admission into a foreign-trade zone with- 
out the cans having been marked with their country of origin at 
the time of admission thereto? 

Facts: Canned foodstuffs, specifically mushrooms, shipped to the 
United States from the Peoples Republic of China and Taiwan, are 
admitted into a foreign-trade zone for storage and will ultimately 
be withdrawn therefrom upon sale to grocery retailers who will in 
turn sell them to the general public. 

Law and analysis: Generally speaking, all articles of foreign 
origin brought to the United States must be properly marked with 
their country of origin (19 U.S.C. 1304). Nevertheless, when articles 
are brought to the United States and admitted into a foreign-trade 
zone, they are not at that time subject to the Customs laws of the 
United States which would of course also include Customs marking 
requirements (19 U.S.C. 81c). 

Holding: The answer to the issue presented in this case is yes. 


(C.S.D. 83-49) 


This ruling holds that electricity generated in a foreign-trade 
zone (FTZ) by means of fuel produced in the FTZ under a fact situ- 
ation similar to that in C.D. 4777 may be transmitted into the Cus- 
toms territory of the United States without liability for entry or 
duty on the imported fuel source used to produce the electricity. 
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The following regulations and rulings are cited: 19 U.S.C. 8lc, 
C.S.D. 79-418, C.D. 4777, and 15 CFR 400.807. 
Date: February 8, 1983 
File: FOR-1-CO:R:CD:D 
215059 L 

Issue: May electricity generated in a foreign-trade zone (FTZ) by 
means of fuel produced in the FTZ be transmitted into the Customs 
territory of the United States without duty consequences? 

Facts: A domestic company proposes to construct a combined 
steam and electric generating facility in a foreign-trade zone to 
produce steam and electricity for use in its FTZ operations. The fa- 
cility will be constructed to insure that sufficient electricity is gen- 
erated to meet the maximum surge anticipated and to enable the 
production of the requisite quantities of steam. 

As this will result in excess capacity at times, it is desired to sell 
any excess electricity to a local electric utility for consumption in 
the Customs territory of the United States. 

It is anticipated that the fuel to run the facility will be supplied 
from petroleum products, produced in the FTZ. 

Law and analysis: General Headnote 5 to the Tariff Schedules of 
the United States (TSUS) provides, among other things, that elec- 
tricity is an intangible and not subject to the TSUS upon importa- 
tion into the Customs territory of the United States. It would 
appear clear that electricity transmitted from a FTZ to Customs 
territory would not be subject to the TSUS anymore than electric- 
ity from a foreign country transmitted to the Customs territory 
would be. 

The underlying issue, which is somewhat more difficult of resolu- 
tion, relates to the status of the fuel used to produce the electricity 
in the FTZ. 

While not so stated, it is our understanding that the fuel used to 
generate the electricity will be produced in the FTZ from domestic 
or foreign crude oil, or some combination of domestic and foreign 
crude oil. 

Equipment and supplies brought into a FTZ for use by the zone 
operator or user, or their employees, such as capital equipment, 
food to be eaten in the zone, and fuel which does not become part 
of a zone product, are not considered to be “merchandise” within 
the meaning of 19 U.S.C. 81c and do not have zone status. See, gen- 
erally, C.S.D. 79-418(LD 79-0302). 

Normally, if such equipment or supplies are imported they 
cannot be admitted into a FTZ without first being entered for con- 
sumption. Equipment and supplies which are produced in a FTZ 
from imported material and consumed in the FTZ are considered to 
have entered the Customs territory and must be entered for con- 
sumption, except for certain merchandise the subject of Hawaiian 
Independent Refinery v. United States, 81 Cust. Ct. 117, C.D. 4777 
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(1978). The ruling in C.D. 4777 has been limited to the fact situa- 
tion in that case by C.S.D. 79-418. 

The material that will be brought into the FTZ and ultimately be 
consumed is a part of the original imported crude oil. That portion 
of the imported crude oil that is consumed as fuel in the generation 
of electricity is the merchandise that is subject to the imposition of 
the Customs laws. 

It is our position that if an article is brought into a FTZ and ulti- 
mately consumed in the manufacturing process as fuel, the article 
becomes subject to the imposition of the Customs laws when it is 
brought into the FTZ. 

It is also our position that Congress not only imposed definite ge- 
ographical limits on zones, but also limited the operations that 
could be performed in a zone without becoming subject to the Cus- 
toms laws. Consumption of foreign fuel in a FTZ is not an oper- 
ation that is outside the imposition of the Customs laws. C.S.D. 79- 
418, at pages 1629 and 1630. 

However, the operation as proposed is primarily for the creation 
and consumption of steam and electricity within the FTZ produced 
from fuel created and consumed within the FTZ from crude oil ad- 
mitted to the FTZ. The sale and removal of excess electricity from 
the zone is incidental to the primary purpose and, in our opinion, 
falls within the fact situation and therefore the exception in C.D. 
ATT. 

Holding: Electricity produced in a FTZ under a fact situation 
similar to that in C.D. 4777 may be transmitted into the Customs 
territory of the United States without liability for entry or duty on 
the imported fuel source used to produce the electricity. The elec- 
tricity itself is an intangible and not subject to the TSUS. 

This ruling is without prejudice to the authority of the Foreign- 
Trade Zones Board, pursuant to 15 CFR 400.807, to order the exclu- 
sion from the zone of any goods or process of treatment that in its 
judgment is detrimental to the public interest, health, or safety. 


(C.S.D. 83-50) 


This ruling holds that self-loading bale wagons are classifiable 
under the provision for farm wagons in item 666.00, TSUS. 
Date: February 10, 1983 
File: CLA-2 CO:R:CV:G 
070245 JLV 


Re: Decision on Application for Further Review of the Protest 
No. 3304-1-000008, dated April 14, 1981. 


The protest and application for further review was timely filed 
against your action in classifying the Model 70 Bale King under 
the provision for vehicles not self-propelled, not specially provided 
for, in item 692.60, Tariff Schedules of the United States (TSUS). 
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The bale wagons were entered for consumption on entry No. 80- 
105542, dated February 4, 1980, and liquidated on January 23, 1981. 
The following ruling is our decision on the classification issue. 

Issue: Is a self-loading bale wagon classifiable as on-farm equip- 
ment for handling of agricultural products in item 666.00, TSUS, or 
as a vehicle, not self-propelled, in item 692.60, TSUS? 

Facts: The bale wagon in issue is designed to be pulled by a trac- 
tor. It picks up, loads, and stacks bales of hay and similar baled 
products. It operates by means of a self-contained hydraulic system 
driven by a power-take-off (PTO) on a tractor. The bale wagon has 
no brakes or lights, and may be towed at a maximum speed of 20 
miles per hour. 

Bales are loaded by a pick-up device hinged to the side of the 
wagon. Each bale is taken in by the pick-up while the wagon is 
pulled at approximately 6 miles per hour. When 10 bales have been 
picked up, an automatic valve is tripped and the bales are loaded 
onto the deck of the wagon. When the wagon is loaded, it is pulled 
to a location where the bales are unloaded into a stack without fur- 
ther handling. 

Law and analysis: The issue as to whether an article is a farm 
wagon or a trailer has been considered numerous times. Non-self- 
propelled vehicles used for moving bales of haystacks appear to be 
classified under item 666.00, TSUS, in some cases, and under item 
692.60, TSUS, in other cases. Item 666.00 provides, in pertinent 
part, for the following: 


TSUS 666.00 

Machinery for soil preparation * * * farm wagons and carts 
* * * on-farm equipment for the handling or drying of agricul- 
tural or horticultural products, and agricultural and horticul- 
tural implements not specially provided for, and parts of any of 
the foregoing. 


Item 692.60 provides for the following: 


TSUS 692.60 
Vehicles (including trailers), not self-propelled, not specially 
provided for, and parts thereof. 


Articles classifiable in item 666.00 are limited by Headnote 1(v), 
Part 4, Schedule 6, TSUS, and Headnote 1, Subpart C, Part 4, 
Schedule 6, TSUS, which reads as follows: 


Headnote 1(v), 6-4: 
1. This part does not cover— 
* * * * * oe ok 


(v) Articles and parts of articles specifically provided for 
elsewhere in the schedules. 


Headnote 1, 6-4C: 

1. The provisions of item 666.00 for “agricultural and horti- 
cultural implements not specially provided for” do not apply to 
any of the articles provided for in Schedule 6, part 2, part 3 
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(subparts A through F, inclusive), part 5 (except item 688.43), 
or part 6, or to any of the articles specially provided for else- 
where in the tariff schedules, but interchangeable agricultural 
and horticultural implements are classifiable in item 666.00, 
even if mounted at the time of importation on a tractor pro- 
vided for in part 6B of this schedule. 


Headnote 1, 6-4C, is operable only when the article in question 
would be classified in 666.00 under the basket language of that pro- 
vision. The court in Richard L. Jones v. United States, 58 Cust. Ct. 
165, C.D. 2920 (1967), held that certain cotton wagons, used to 
transport cotton from a field to a gin were classifiable as farm 
wagons and carts which are agricultural implements, not specially 
provided for, in item 666.00, TSUS. The evidence, in that case, was 
sufficient to establish chief use as an on-farm wagon. Although the 
court’s conclusion appears to classify the cotton wagons under two 
distinct provisions of item 666.00 (i.e., “farm wagons” and “agricul- 
tural implements not specially provided for’), we note that the 
court went to great lengths to distinquish between a wagon and a 
trailer. A trailer, according to the definitions cited by the court, ap- 
pears to bé designed for highway travel. A wagon is not so de- 
signed. The term “wagon” is not a synonym for “trailer”. 

Wagons which are designed for and chiefly used in agricultural 
pursuits are characterized by their off-highway utilitarian nature. 
These wagons usually do not have lights, brakes, or shock-absorb- 
ing suspensions. They are capable of bearing heavy loads over 
rough terrain, and they are usually incapable of safe speed over 20 
miles per hour. Some of these wagons have self-loading features d- 
signed to enable a person to pick up agricultural products from -.e 
field for transport to market or to a storage site. 

The bale wagons in issue are specially designed to pick up, stack, 
and transport baled agricultural products from the field to a stor- 
age area where the bales are unloaded in a single stack. There does 
not appear to be any other use for the bale wagons. Their inherent 
design severly limits any use on a highway because the bale 
wagons do not have lights or brakes. Furthermore, the bale wagons 
are 9 feet 3 inches wide (with the pick-up raised) and have a maxi- 
mum safe speed of 20 miles per hour. 

Various Headquarters rulings have been issued on similar bale 
or hay movers. We held in Ruling Letter of February 8, 1979 (file 
057157), that a round bale mover and haystack mover were classi- 
fied in item 692.60, TSUS, because they were precluded from classi- 
fication in item 666.00 by Headnote 1, Subpart C, Part 4, Schedule 
6, TSUS. The round bale mover utilized hydraulically powered 
arms to pick up and load bales on to the vehicle. The stack mover 
utilized a tilting deck and hydraulically powered chains to load and 
unload stacks of hay from the rear of the vehicle. In Ruling Letter 
of October 25, 1972 (file 023242), a similar haystack mover was held 
to be classifiable under the provision for on-farm equipment for the 
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handling of agricultural products, in item 666.00, TSUS. In Ruling 
Letter of April 28, 1970 (file 003131), a bale mover, designed to pick 
up or unload stacks of bales, was held to be classified under the 
provision for agricultural implements not specially provided for, in 
item 666.00, TSUS. The stacker, in that case, was a trailer-like 
device with side rails and a hydraulic tilting mechanism. In Ruling 
Letter of October 6, 1972 (file 023202), a self-loading chain-type feed 
mover was classified under the provision for on-farm equipment for 
the handling of agricultural products, in item 666.00, TSUS. 

Numerous other Headquarters ruling letters have been reviewed. 
None of the vehicles were self-propelled. All had a limited safe 
speed, and all lacked springs, lights, and brakes. Many of the vehi- 
cles were 8 to 10 feet wide and some had a hydraulic or power 
device which operated from a tractor’s PTO and enabled one 
person to load and unload stacks or bales of agricultural products. 
Some of the vehicles used moving chains and a tilting bed to load 
and unload; some of the vehicles used a fork-like lifter on the side 
and a bed with a full 90 degree lift movement to load or unload 
stacks of bales. Some of the vehicles had attachments, such as 
grain boxes, wire cages, and other devices for containing special ag- 
ricultural products. However, the decisions appear to be inconsist- 
ent and there does not appear to be a clear rationale distinguishing 
one or the other vehicle as a wagon, as on-farm equipment for han- 
dling agricultural products, or as agricultural implements not spe- 
cially provided for. 

Chief use does not appear to be an issue in the case at hand nor 
did it appear as an issue in the majority of the previous rulings. If 
a vehicle is used to bring a crop from the field to an area for stor- 
age or for marketing, then the use would be for an agricultural 
pursuit within the scope of item 666.00, TSUS. See Richard L. 
Jones, supra at p. 170 

The bale wagons fall within the class or kind of vehicle known as 
a farm wagon. They are used to transport agricultural products 
during the harvesting of such products. They are designed to carry 
heavy loads and to operate efficiently over unpaved surfaces. They 
are not suitable for highway use. The hydraulic mechanisms and 
self-loaders do not alter the nature of these vehicles as wagons. 

The tariff provision for “farm wagons” is more specific than the 
provision for “vehicles (including trailers), * * * not specially pro- 
vided for.’”’ Therefore, it is not necessary at this point to determine 
whether or not they are on-farm equipment for handling agricul- 
tural products. Furthermore, Headnote 1, Subpart C, Part 4, Sched- 
ule 6, TSUS, is inapplicable because the bale wagons are not classi- 
fiable under the provision for agricultural implements not specially 
provided for in item 666.00, TSUS. 

Holding: The bale wagons are classifiable under the provision for 
farm wagons in item 666.00. The protest should be granted on this 
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basis. A copy of this decision is to be given to the protestant with 
notice of action on the CF 19. 

Effect on other Rulings: To the extent that prior rulings conflict 
with the decision in this case those rulings are amended in accord- 
ance with the rationale of this ruling. 


(C.S.D. 83-51) 


This ruling holds that duty-free treatment may now be accorded 
to importations from the Northern Mariana Islands provided that 
all requirements set forth in the headnotes (General Headnotes 
and Rules of Interpretation of the Tariff Schedules of the United 
States) and in the regulations issued thereunder are met. (P.L. 94- 
241 and General Headnote 3(a), TSUS). 

Date: February 22, 1983 
File: CLA-2 CO:R:CV:S 
071045 FF 

This is in reply to your letter dated October 25, 1982, concerning 
the procedural requirements under General headnote 3(a), Tariff 
Schedules of the United States (TSUS), for the exportation to the 
United States of merchandise manufactured in Saipan, Common- 
wealth of the Northern Mariana Islands. It is your understanding 
that imports from the Commonwealth of the Northern Mariana Is- 
lands are eligible for the same tariff treatment as imports from 
Guam which are covered by General Headnote 3(a). 

Section 603(c) of the Covenant to Establish a Commonwealth of 
the Northern Mariana Islands in Political Union With the United 
States of America (Public Law 94-241), which provides that imports 
from the Northern Mariana Islands shall be subject to the same 
treatment as imports from Guam, became effective January 9, 
1978, pursuant to Presidential Proclamation 4534 (October 24, 1977, 
42 F.R. 56593). Based on the legislative history relating to the Cov- 
enant, as set forth in Senate Report 94-433, it is clear that section 
603(c) was drafted with General Headnote 3(a), TSUS, specifically 
in mind. Accordingly, under General Headnote 3(a), which allows 
duty-free treatment for certain merchandise imported into the 
United States from Guam and other insular possessions of the 
United States, duty-free treatment may now be accorded to impor- 
tations from the Northern Mariana Islands provided that all re- 
quirements set forth in the Headnotes and in the regulations 
issued thereunder are met. 


(C.S.D. 83-52) 


This ruling is limited to management personnel responsible for 
deciding whether to order jetfoils. Management personnel of the 
potential purchaser who are responsible for deciding whether to 
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order jetfoils are not “passengers” for purposes of the coastwise 
laws and the proposed transportation of them between the drilling 
platform and the mainland, with the purpose of enabling them to 
decide whether to order jetfoils from the manufacturer, would not 
violate the coastwise laws. Several alternative proposed uses of the 
jetfoil are also ruled on, (46 U.S.C. 65i, 65m, 289 and 883). 

Date: February 23, 1983 

File; VES-3-15-CO:R:CD:C 

105909 PH 

This ruling concerns various demonstrations of a non-coastwise- 
qualified jetfoil vessel off the coast of Alaska and the question of 
how far the coastwise laws extend on the outer continental shelf. 

Issues: 1. May a non-coastwise-qualified jetfoil vessel transport 
passengers and merchandise between a point on or near the coast 
of Alaska and a drilling platform located more than 200 miles from 
the coast of Alaska? 

2. May a non-coastwise-qualified jetfoil vessel transport the em- 
ployees of a potential purchaser of the jetfoil between the coast of 
Alaska and a drilling platform off the coast of Alaska as part of a 
demonstration of the jetfoil? 

3. May a non-coastwise-qualified jetfoil vessel transport oil plat- 
form workers from Nome, Alaska, to the high seas and back to the 
point of embarkation, after which the workers would be surveyed? 

4. May a non-coastwise-qualified jetfoil vessel transport manage- 
ment personne! of a potential purchaser of the jetfoil who are re- 
sponsible for deciding whether to order jetfoils from the jetfoil 
manufacturer between the coast of Alaska and a drilling platform 
off the coast of Alaska? 

Facts: The inquirer represents a United States manufacturer of a 
jetfoil passenger vessel. The subject of the inquirer’s letter is a jet- 
foil vessel which has lost its privilege to engage in the coastwise 
trade, under 46 U.S.C. 883, because, although it was manufactured 
in the United States, it was sold to a foreign corporation and put in 
service under a foreign flag for approximately 1 year, before being 
repurchased by the manufacturer because of a default by the pur- 
chaser in its financing obligations. We issued a ruling on this jet- 
foil vessel on April 23, 1983 (VES-3-02-CO:R:CD:C 105587 PH). 

The jetfoil under consideration is stated to be ‘“* * * an advance 
technology marine transport, [which] combines fully submerged 
foils turbine-driven waterjet propulsion and an automatic control 
system to transport 250 to 315 passengers at a constant cruise 
speed of 43 knots * * * with a ride comparable to that of a com- 
mercial airliner.” 

The inquirer states that a potential purchaser is considering use 
of a jetfoil vessel to transport drilling platform employees to and 
from a semi-submersible drilling platform in the Navarin Basin of 
the Bering Sea. The potential purchaser proposes to use the jetfoil 
under consideration for a period of approximately 4 weeks, exten- 
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dable to 12 weeks, beginning in July of 1983, to assess the capabili- 
ties of jetfoil vessels. The inquirer has since requested by telephone 
that rather than having the duration of the demonstration limited 
by time, he would prefer to have the demonstration limited to 
seven or eight round trips. 

The jetfoil would be used to transport the potential purchaser’s 
drilling platform employees between St. Paul Island, Alaska, or an- 
other point near the coast of Alaska, and the drilling platform. The 
jetfoil would make no intermediate stops, except that the inquirer 
has advised by telephone that in adverse conditions (i.e., weather, 
tides, larger than normal load) a stop to take on fuel might be 
made. The jetfoil would be tested for its technical ability effectively 
to service drilling platforms under adverse weather conditions such 
as fog, subfreezing temperatures, precipitation, and winds. 

The drilling platform to which the jetfoil would travel is located 
approximately 338 nautical miles from St. Paul Island, Alaska, 345 
miles from Hooper Bay, Alaska, and 129 miles from Cape Bezy- 
myannvy, Siberia, the nearest point in Russia. The exact location 
of the platform is 61 degrees North latitude and 178 degrees West 
longitude, approximately 25 miles from the territorial boundary 
with the Union of Soviet Socialist Republics established by the 
United States-Russian Convention of 1867. The drilling platform is 
anchored in approximately 137 meters of water. 

No drilling platform employee traveling as part of the proposed 
demonstration would pay any fare, fee, or other consideration for 
his or her participation: The entire cost of the proposed demonstra- 
tion would be borne by the possible purchaser and the manufactur- 
er of the jetfoil. 

If either the demonstration or permanent service of the vessel is 
approved, the jetfoil will be converted from its present capacity to 
a 35-person capacity. This conversion would include the modifica- 
tion of the fuel tanks (permanent modification) and the addition of 
entertainment systems, food and beverage storage facilities, and 
sleeper seats (temporary modifications). The inquirer has advised 
by telephone that the cost of this conversion of the jetfoil for dem- 
onstration or permanent use would exceed $1,500,000, of which 
$1,000,000 would be for permanent modifications. The cost for fuel 
for the demonstration, also to be shared by the manufacturer and 
potential purchaser, would be several hundred thousand dollars. In 
addition, the potential purchaser has leased helicopters from a 
company related to the manufacturer of the jetfoil for transporta- 
tion of the potential purchaser’s drilling platform employees to and 
from the well platform during the entire period of the drilling 
project. The total cost of the demonstration, including conversion of 
the jetfoil, fuel, and idle time of the helicopters, would be equal to 
or in excess of $2,000,000. 

The inquirer requests rulings as to—(1) whether the proposed 
demonstration of the jetfoil would violate the coastwise laws; and 
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(2) whether the use of the jetfoil on a permanent basis to transport 
drilling platform employees and merchandise between a point on 
or near the coast of Alaska and drilling platforms located more 
than 200 miles from the coast of Alaska constitutes a violation of 
the coastwise laws. In addition, the inquirer has telephonically re- 
quested a ruling as to whether the jetfoil could be used to transport 
oil platform workers from Nome, Alaska, to the high seas and back 
to the point of embarkation. The workers would be surveyed re- 
garding the use of this means of transportation between oil drilling 
platforms on the outer continental shelf and the mainland. The in- 
quirer has also telephonically requested a ruling as to whether the 
jetfoil could transport management personnel of the potential pur- 
chaser between the drilling platform in the Navarin Basin and the 
mainland. The management personnel so transported would consist 
of persons responsible for deciding whether to order jetfoils from 
the manufacturer. The purpose of transporting these persons would 
be to assist them in evaluating the jetfoil for the proposed use. 

Law and analysis: The coastwise laws (e.g., 46 U.S.C. 65i, 65m, 
289 and 883) prohibit the transportation of merchandise or passen- 
gers between points in the United States embraced within the 
coastwise laws in any vessel other than a vessel built in and docu- 
mented under the laws of the United States and owned by a United 
States citizen. Pursuant to 46 U.S.C. 883, a vessel which has ac- 
quired the right to engage in the coastwise trade by virtue of 
having been built in the United States, or documented under the 
laws of the United States, and which is later sold foreign, in whole 
or in part, or placed under foreign registry, may not reacquire the 
right to engage in the coastwise trade. A vessel “passenger,” for 
purposes of the coastwise laws, is defined as “* * * any person car- 
ried on a vessel who is not connected with the operation of such 
vessel, her navigation, ownership, or business.” (Section 4.50(b), 
Customs Regulations.) 

Section 4(a) of the Outer Continental Shelf Lands Act of 1953, as 
amended (43 U.S.C. 1333(a)) (OCSLA), provides, in part, that the 
laws of the United States are extended to the subsoil and seabed of 
the outer continental shelf (shelf) and to all installations and other 
devices permanently or temporarily attached to the seabed which 
may be erected thereon for the purpose of exploring for, develop- 
ing, or producing resources therefrom to the same extent as if the 
shelf were an area of exclusive Federal jurisdiction located within 
a state. 

Treasury Decision 54281(1), publishing an abstract of a Customs 
decision dated December 11, 1956, stated, in part, that the coast- 
wise laws are extended to mobile rigs during the period they are 
secured to or submerged onto the seabed of the shelf. Subsequent 
rulings applied the same principles to drilling platforms, artificial 
islands, and similar structures. 
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- Thus a drilling platform attached to the seabed of the shelf 
would be a coastwise point for purposes of the coastwise laws. The 
inquirer concedes this but contends that a drilling platform in a lo- 
cation such as this, more than 200 miles from the coast of the 
United States, is beyond the United States shelf. He bases this con- 
tention on the terms of the Convention on the Law of the Sea, 
under which he states that a State’s continental shelf would extend 
200 miles from shore, but could extend further under specified cir- 
cumstances. The inquirer concedes that the United States voted 
against the Convention, but states that the United States has gone 
on record as stating that overall the Convention is acceptable, par- 
ticularly the provisions concerning the shelf and other items, al- 
though the United States has serious problems with elements of 
the deep seabed mining provisions. The inquirer suggests that we 
adopt the framework established by the Convention in defining the 
United States shelf. If we did so, he suggests, the movement by the 
jetfoil from a point in Alaska to a drilling platform located more 
than 200 miles from the coast of the United States would be char- 
acterized as a voyage between a coastwise point and an interna- 
tional one rather than between two coastwise points. 

We disagree with the inquirer’s suggestion that the 200-mile 
limit for the shelf in the Convention on the Law of the Sea be used 
to determine the extent of the United States shelf for purposes of 
the coastwise laws. The first official action by the United States 
Government claiming jurisdiction over the shelf was Executive 
Order 9633, September 28, 1945 (59 Stat. 885), in which President 
Truman ordered that “* * * the natural resources of the subsoil 
and seabed of the continental shelf beneath the high seas but con- 
tiguous to the coasts of the United States [are] declared this day by 
proclamation to appertain to the United States and to be subject to 
its jurisdiction and control.” At that time, the continental shelf 
was considered to be that area contiguous to the continent covered 
by no more than 100 fathoms (600 feet or 200 meters) of water. (See 
Background to House Report No. 95-590 on the OCSLA Amend- 
ments of 1978, 1978 U.S.C.C.A.N. 1463.) 

In 1953, to resolve a number of jurisdictional problems that had 
arisen between the United States Government and the State Gov- 
ernments over which had paramount rights to submerged lands off 
the coasts of those states (see, e.g., United States v. California, 332 
U.S. 19 (1947)), Congress passed the Submerged Lands Act of 1953 
(67 Stat. 29; 43 U.S.C. 1301, et seg.) and the Outer Continental Shelf 
Lands Act of 1953 (67 Stat. 462; 43 U.S.C. 1331, et seg.) (OCSLA). In 
the OCLSA the term “outer continental shelf’ was defined to 
mean: 


* * * 


all submerged lands lying seaward and outside of the 
area of lands beneath navigable waters * * * and of which the 
subsoil and seabed appertain to the United States and are sub- 
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ject to its jurisdiction and control. (Section 2, 67 Stat. 462; 43 
U.S.C. 1831.) 


On April 29, 1958, the Convention on the Continental Shelf was 
opened for signature and, after ratification by the United States, it 
entered into force in the United States on June 10, 1964 (15 U.S.T. 
472; TIAS 5578). In Article 1 of this Convention, the continental 
shelf is defined as: 


* * * the seabed and subsoil of the submarine areas adjacent 
to the coast but outside the area of the territorial sea, to a 
depth of 200 meters or, beyond that limit, to where the depth 
of the superjacent waters admits of the exploitation of the nat- 
ural resources of the said areas [and] the seabed and subsoil of 
similar submarine areas adjacent to the coasts of islands. 


Because this Convention became effective as law in the United 
States after passage of the OCSLA, it superseded any incompatible 
terminology in the latter (Treasure Salvors Inc., v. Unidentified 
Wrecked and Abondoned Sailing Vessel, 569 F.2d 330, 340 (5th Cir. 
1978)). 

The OCSLA was substantively amended by the Outer Continen- 
tal Shelf Lands Act Amendments of 1978 (92 Stat. 629; 48 U.S.C. 
1331) (1978 Amendments). The 1978 Amendments did not change 
the definition of the outer continental shelf to that provided in the 
Convention on the Continental Shelf. However, the Deep Seabed 
Hard Mineral Resources Act of 1980 (94 Stat. 553; 30 U.S.C. 1401, et 
seq.) defined continental shelf consistently with the Convention. 
(See House Report 96-411, Part 1, at 27; 1980 U.S.C.C.A.N. 1600, 
1604.) 

Based on the foregoing, we conclude that the United States outer 
continental shelf extends to “a depth of 200 meters or, beyond that 
limit, to where the depth of the superjacent waters admits of the 
exploitation of the natural resources of the said areas” for purposes 
of the application of the coastwise laws to the outer continental 
shelf. Without formal action by the United States Government 
changing this definition of the outer continental shelf we cannot 
adopt the 200-mile limit to the outer continental shelf suggested by 
the inquirer. 

The drilling platform under consideration is located in less than 
200 meters of water and, furthermore, the operation of the drilling 
platform at its location is evidence that the “depth of the superja- 
cent waters admits of the exploitation of the natural resources” in 
the area. Accordingly, the drilling platform under consideration, as 
well as any other drilling platform located in a similar location, 
whether or not it is more than 200 miles from the coast of Alaska, 
is a coastwise point. The transportation of passengers or merchan- 
dise from a point on the Alaska mainland to such a point by a non- 
coastwise qualified vessel, such as the jetfoil, would be prohibited 
by the coastwise laws. 
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In interpreting the coastwise laws as applied to the transporta- 
tion of passengers, we have ruled that the coastwise trade includes 
the carriage of passengers entirely within territorial waters even 
though the passengers disembark at their point of original embar- 
kation and the vessel touches no other coastwise point. Transporta- 
tion of passengers from a point within the United States to the 
high seas of foreign waters and back to the point of original embar- 
kation is not considered coastwise trade. The territorial waters of 
the United States do not extend beyond the territorial sea, defined 
as the belt, 3 nautical miles wide, adjacent to the coast of the 
United States and seaward of the territorial sea baseline (Treasury 
Decision 78-440). 

With regard to vessel demonstrations, we have ruled that: (1) 
persons necessary to prepare displays and demonstrations at the 
next port, (2) official United States Government observers, and (3) 
persons conducting or receiving training in the use of the vessel, 
are not passengers for purposes of the coastwise laws. Thus, the 
transportation of such persons between United States coastwise 
points in a non-coastwise-qualified vessel is not a violation of the 
coastwise laws. However, the Customs Service has ruled that the 
transportation for publicity purposes of civic leaders or television 
or newspaper personnel between United States points in a non- 
coastwise-qualified vessel does violate the coastwise laws. 

We also have ruled that the use of a vessel solely for the purpose 
of demonstration, in which persons which are transported on dem- 
onstration rides embark and disembark at the same point, is not 
coastwise trade even if the ride is entirely within territorial 
waters. Such persons are not considered to be passengers for pur- 
poses of the coastwise laws. However, these rulings have been lim- 
ited to demonstration rides originating and terminating at the 
same point because the transportation of persons between different 
points is itself evidence of a purpose other than the demonstration 
of the vessel. 

In this case, the inquirer requests a ruling on the applicability of 
the coastwise laws to the transportation of the potential purchas- 
er’s employees between their place of work, a drilling platform 
which is a coastwise point (see above), and the coast of Alaska. Al- 
though the purpose of the transportation may be to demonstrate 
the vessel to the potential purchaser, the employees would be 
transported between coastwise points and would not, themselves, 
be concerned with the operation, navigation, ownership, or busi- 
ness of the jetfoil. The purpose of the transportation, so far as the 
employees were concerned, would be to move them to and from 
their place of work. Accordingly, the potential purchaser’s drilling 
platform employees would be considered passengers for purposes of 
the coastwise laws and their transportation by the jetfoil as pro- 
posed would be prohibited. 
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The inquirer also requests a ruling on the applicability of the 
coastwise laws to the transportation of oil platform workers from 
Nome, Alaska, to the high seas and back to the point of embarka- 
tion, after which the workers would be surveyed. Such transporta- 
tion, a so-called “voyage-to-nowhere,” is not considered coastwise 
trade and would not be prohibited by the coastwise laws. 

The inquirer requests a ruling on the applicability of the coast- 
wise laws to the transportation between the drilling platform in 
the Navarin Basin and the Alaska mainland of management per- 
sonnel of the potential purchaser who are responsible for deciding 
whether to order jetfoils from the manufacturer. We have ruled 
that prospective yacht purchasers who are taken out on “check- 
out” cruises are not passengers for purposes of the coastwise laws. 
Analogously, we conclude that management personnel of the poten- 
tial purchaser who are responsible for deciding whether to order 
jetfoils are not “passengers” for purposes of the coastwise laws and 
the proposed transportation of them between the drilling platform 
and the mainland, with the purpose of enabling them to decide 
whether to order jetfoils from the manufacturer, would not violate 
the coastwise laws. This ruling is limited to management personnel 
responsible for deciding whether to order jetfoils. Management per- 
sonnel responsible for the operation of the drilling platform, for ex- 
ample, would be considered “passengers” for purposes of the coast- 
wise laws and the proposed transportation of such persons would 
be prohibited. 

Holdings: 1. A non-coastwise-qualified jetfoil vessel may not 
transport passengers and merchandise between a point on or near 
the coast of Alaska and a drilling platform located more than 200 
miles from the coast of Alaska because the drilling platform is con- 
sidered to be on the United States outer continental shelf and, 
therefore, is a coastwise point. 

2. A non-coastwise-qualified jetfoil vessel may not transport drill- 
ing platform employees of a potential purchaser of the jetfoil be- 
tween the coast of Alaska and a drilling platform off the coast of 
Alaska as part of a demonstration of the jetfoil because the em- 
ployees are considered passengers. 

3. A non-coastwise-qualified jetfoil vessel may transport oil plat- 
form workers from Nome, Alaska, to the high seas and back to the 
point of embarkation, after which the workers would be surveyed, 
without violating the coastwise laws. 

4. A non-coastwise-qualified jetfoil vessel may transport manage- 
ment personnel of a potential purchaser of the jetfoil who are re- 
sponsible for deciding whether to order jetfoils from the jetfoil 
manufacturer, and who are transported for that purpose, between 
the coast of Alaska and a drilling platform off the coast of Alaska 
without violating the coastwise laws because such management 
personnel are not considered ‘‘passengers” for purposes of those 
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laws. Only management personnel responsible for deciding whether 
to order jetfoils may be so transported. 


Effect on Other Rulings 
None. 


(C.S.D. 83-53) 


Amendment to section 4.93(b)(1) and (b)(2) of the Customs Regula- 
tions to add Spain to the lists of countries whose registered vessels 
are entitled to the coastwise privileges of transporting empty cargo 
vans and certain other instruments of international traffic between 
US. ports. 

Date: March 1, 1983 

File: VES 3-03 CO:R:CD:C 
ADM 9-03 

106031 HS 

The Customs Service has found, after consideration of informa- 
tion in a diplomatic note dated February 1, 1983, that the State De- 
partment obtained from the Government of Spain, that Spain ex- 
tends coastwise privileges to United States-flag vessels to transport 
between ports in Spain empty cargo vans, empty lift vans and 
empty shipping tanks, equipment for use with such articles, empty 


barges specifically designed for carriage aboard a vessel, empty in- 
struments of international traffic, and stevedoring equipment and 
material. Accordingly, pursuant to the 6th proviso of 46 U.S.C. 883, 
action to add Spain to the list of countries in sections 4.93(b\(1) and 
(b\(2), C.R. is being initiated. Coastwise privileges accorded under 
section 4.93(a) for articles enumerated in sections 4.93(b)(1) and 
4.93(b)(2) are effective as of February 1, 1983. 


(C.S.D. 83-54) 


This ruling holds that fungible products commingled in storage 
after manufacture or production and withdrawn therefrom for 
drawback purposes may be identified against the drawback prod- 
ucts or fungible drawback material commingled in the order of 
their receipt into storage. (Sec. 313, Tariff Act of 1930) 

Date: March 4, 1983 
File: CO:R:CD:D 
215570 RB 

Issue: If fungible products are commingled in storage, may with- 
drawals for drawback purposes be identified against the drawback 
products commingled therein in the order of their receipts into 
storage? 

Facts: Fungible drawback and nondrawback products are com- 
mingled in storage. Withdrawals therefrom are made for domestic 
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consumption as well as for drawback purposes. Under the method 
of identification as proposed above, claimants never receive greater 
drawback than would be available under the method of separate 
storage and specific identification. 

Law and analysis: The drawback law as enacted in section 313, 
Tariff Act of 1930, does not require any particular method of iden- 
tifying commingled material, leaving the matter to administrative 
discretion (see section 313(i), Tariff Act of 1930; article 1020, Cus- 
toms Regulations of 1931). 

In administratively prescribing a method of identification for 
drawback, effect should be given to the general purpose underlying 
the drawback law. This purpose is to assist American business and 
labor to compete more effectively in foreign markets by assuring 
that whatever enters into the cost of doing business in such mar- 
kets is free from the additional cost of U.S. Customs duties. As a 
result, U.S. export trade is facilitated; the balance of trade is im- 
proved; jobs are created; and consequently the general economy 
thereby benefits (see e.g., United States v. International Paint Co., 
35 C.C.P.A. 87, at 90 (1948)). To this end, the drawback law is reme- 
dial in character and should be construed to accomplish the pur- 
poses intended (see Fenton Co. v. United States, 14 CCA 277, at 280 
(1926)). 

The proposed method if approved would fully effectuate the pur- 
pose of the drawback law as described above by permitting draw- 
back while promoting cost effective administrative and accounting 
procedures, both from the standpoint of Customs and industry. 
This method would not result in greater drawback than that which 
would be available under the method of separate storage and spe- 
cific identification and as such would be protective of the revenue 
as that term relates to drawback law. 

Notably, the same identification principle involved herein has 
previously been considered and approved by the Office of the Gen- 
eral Counsel, Department of the Treasury, with respect to an anal- 
ogous drawback issue (see General Counsel memorandum to Assist- 
ant Secretary Reed, dated September 1, 1965). 

Holding: A method of identification is approved whereby fungible 
products commingled in storage and withdrawn therefrom for 
drawback purposes may be identified against the drawback prod- 
ucts commingled therein in the order of their receipt into storage. 
Also, under this method, where fungible articles are commingled in 
storage after manufacture or production, withdrawals for drawback 
purposes may be identified against the fungible drawback material 
used in the manufacture or production thereof in the order of its 
receipt into commingled material storage. 
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(C.S.D. 83-55) 


This ruling holds that transaction value may exist even though 
final payment occurs after importation and assembly in the United 
States. (Sec. 402(b\(3)(A), Tariff Act of 1930 as amended by the 
Trade Agreements Act (TAA)). 

Date: March 4, 1983 
File: CLA-2 CO:R:CV:V 
542930 MK 

TAA #59 

This refers to your letter of September 17, 1982, supplemented on 
November 29, requesting our advice on how certain articles you 
plan to import will be valued. We have also received comments 
from the concerned import specialist at Blaine, Washington. 

You advise that your company does complete design and supply 
of all components for chemical plants and pulp and paper systems. 
The typical transaction between your company and the U‘S. im- 
porter involves one contract and one total price. In fulfilling the 
contract, some components will be manufactured in Canada and 
some will be manufactured in the United States and shipped di- 
rectly to the job site. Some U.S. articles may be exported to Canada 
and assembled in the imported product. 

The purchasers are end users who are not related to your compa- 
ny, and they do not furnish any assists such as tools or molds. 

At a meeting with the concerned import specialist, he discussed a 
method of valuation which you believe would result in an overstat- 
ed value and escalated duty cost. He evidently suggested that the 
lump sum contract price might represent transaction value, the 
preferred basis of appraisement under the Trade Agreemen ‘Act 
of 1979 (TAA). 

Subsequently, the import specialist advised us that, upon review- 
ing a Headquarters ruling (TAA #28) which involved similar. facts, 
he concluded that transaction value would be inappropriate. 

That ruling concerned rail cars which were manufactured abroad 
and imported in partially assembled condition. The contract _be- 
tween the manufacturer and the importer provided that the final 
assembly of the vehicles would be performed in the United States, 
and the manufacturer subcontracted that task to a U.S. company. 
The manufacturer also contracted with some American suppliers to 
provide 42 percent of the vehicle components, to be integrated into 
the vehicles after importation. 

Payments to the manufacturer were to be made on a monthly 
basis subject to various limitations and conditions and also subject 
to the importer’s final acceptance of the cars. 

Based on the circumstances of the transaction, we concluded that 
transaction value could not be used as the basis of appraisement 
because there was no price actually paid or payable for the import- 
ed merchandise when sold for exportation to the United States. We 
also concluded that since the price of the merchandise included the 
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assembly work done in this country, title to the imported merchan- 
dise did not pass to the importer until after completion of the as- 
sembly work and (it appeared) final acceptance of each car by the 
importer. There were no sales of identical or similar merchandise 
for exportation to the U.S. upon which to base transaction value. 

Under the reasoning of that ruling, we would reject transaction 
value for your importations. However, rather than adopting that 
view, we have reconsidered our prior ruling. We now believe that a 
more commercially realistic view of the type of transactions cov- 
ered by that ruling and those which you describe is that there is a 
sale for exportation to the United States of the imported merchan- 
dise, even though title to the entire article may not pass until some 
time after importation. 

The leading case of J. L. Wood v. The United States, C.A.D. 1139 
(1974), held that the term “sale,” for purposes of Customs valua- 
tion, has the ordinary meaning of transfer of property from one 
party to another for consideration. 

In these transactions, there is an agreement to purchase when 
the merchandise is exported, even though acceptance and final 
payment are contingent upon testing or assembly in the U.S. There 
is a transfer of property for consideration, which consists of mutual 
promises to sell and to purchase, plus a payment. (The contract you 
submitted provides for a payment of 10 percent immediately upon 
acceptance of the order and presentation of the invoice, which is a 
fairly standard contract provision). Accordingly, it appears that 
transaction value is the appropriate basis of appraisement. TAA 
#28 is revoked to the extent that it is inconsistent with this deter- 
mination. 

Transaction value is defined by law as the price actually paid or 
payable for the imported merchandise plus, when not included in 
the price, (1) the packing costs incurred by the buyer, (2) any sell- 
ing commission incurred by the buyer, (3) the value of any assist, 
(4) any royalty or license fee related to the imported merchandise 
that the buyer is required to pay as a condition of the sale, and (5) 
the proceeds, accruing to the seller, of any subsequent resale, dis- 
posal, or use of the imported merchandise. 

Presumably, the price of the imported articles includes a propor- 
tionate share of your engineering overhead and profit, and only 
that sum, if identifiable, would be included in transaction value. 

In addition, the following amounts are to be disregarded, under 
transaction value, sec. 402(b)(8)(A), Tariff Act of 19380, as amended 
by TAA if identified separately: 


Any reasonable cost or charge incurred for: 

(1) The construction, erection, assembly, maintenance of or 
the technical assistance provided with respect to, the merchan- 
dise after importation into the United States, or 

(2) Transportation of the merchandise after such importa- 
tion. 
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(The import specialist is aware of these and other statutory exclu- 
sions from transaction value, and we will therefore not discuss 
each of them). 


(C.S.D. 83-56) 


This ruling holds that transaction value may be appropriate, in 
the instant case, although the price paid or payable is not quanti- 
fied at the time of exportation, if there is a fixed formula or meth- 
odology for arriving at a specified amount. 

Date: March 9, 1983 _ 
File: CLA-2 CO:R:CV:V. “ 
542975 BLS 
TAA #60 
Re: Request for Prospective Ruling; Applicability of Transaction 
Value 

This is in reference to your letter dated November 29, 1982, re- 
questing our opinion with regard to the basis of appraisement to be 
used in a proposed transaction. You described the parties involved 
as follows: 

The Foreign Assembler. Assembler is located in Costa Rica and is 
owned by several individuals. The majority stockholder of the As- 
sembler is also its Chief Operating Officer (““CEO’’). Assembler will 
perform assembly operations for United States importers. The im- 
porters will provide, directly or indirectly, components which have 
been cut to shape in the United States and which are already as- 
sembled in the condition received without further fabrication. It is 
presumed for purposes of this ruling that the finished product will 
qualify for the benefits provided by item 807, Tariff Schedules of 
the United States (TSUS). 

The (corp. name). The (corporation name) is an offshore corpora- 
tion located outside the United States and Costa Rica. It is owned 
by several individuals: some of the individuals having an owner- 
ship interest in (corp.) are the same as the individuals having an 
ownership interest in Assembler. The majority stockholder and 
CEO of (corp.) is the same individual holding majority stock owner- 
ship in Assembler. 

The (corp.) seeks out United States importers who might be in- 
terested in the complete 807 program which is offered through As- 
sembler and (corp.). (Corp.) performs services which benefit the im- 
porter, Assembler or both parties. Among the services are— 

a. Traveling to the United States to confer with importers in 
order to keep the lines of communication open regarding customers 
satisfaction; 

b. Setting up assembly programs; 

c. Checking markets in the United States; 

d. Looking for used machinery; and 

e. Attending trade shows. 
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The (corp.) also offers importers the services of Associates (see 
below). 

The CEO of (corp.) is paid directly by (corp.) for the functions re- 
ferred to above. In addition, (corp.) pays all travel costs associated 
with the services referred to above. The costs incurred by (corp.) 
are not charged back to Assembler, and they are not maintained 
on Assembler’s books. (Assembler pays its CEO for running the as- 
sembly operation.) 

Associates. Associates is a United States corporation which would 
be under contract to the (corp.). (Corp.) would offer the services of 
Associates to importers to assist them in their 807 importation pro- 
gram. It is anticipated that importers who utilize the services of 
Associates would not be experienced in offshore production and/or 
would not have an import program in place. The services to be per- 
formed by Associates would include, but would not be limited to, 
the following: 

a. To assist the importer in determining what type of garments 
can be made economically by Assembler; 

b. To help the importer to determine methods of manufacture, 
i.e, construction of garments that can be adapted to machinery ca- 
pability which exists at the factory; 

c. To assist the importer in styling the garment to take the best 
advantage of ultimate retail price, domestic styling trends, and 
Customs consequences of ornamentation; 

d. To help the importer determine the most economical methods 
of transporting goods both south bound and north bound; 

e. To assist in determining the engineered methods of assembly 
for production of the chosen garments; and 

f. To assist the importer in determining its bottom line costs in 
the garment. 

Associates and its affiliated company have been assisting import- 
ers in 807 related operations for several years in connection with 
importations from Caribbean countries. The services are directly 
related to the importer’s position in the transaction, and would be 
performed by the importer if the importer had the appropriate per- 
sonnel. The services do not affect the actual cost of assembling 
merchandise produced in the traditional 807 operation. 

United States importers. The United States importers are unre- 
lated to any other parties referred to herein. These companies will 
act as importer of record for merchandise imported for their ac- 
count. 

It is anticipated that the United States importer will enter into 
agreements with (corp.) and Assembler. The contract with (corp.) 
will provide for periodic payments by Importer to (corp.) for the 
service rendered by Assembler, and for the services rendered Im- 
porter by Associates. The contract with Assembler will provide for 
weekly advancement of actual labor incurred and a fixed monthly 
payment for overhead and profit. These payments will closely ap- 
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proximate the engineered standard costs for the particular gar- 
ments. The engineered standard costs, which include amounts for 
labor, overhead and profit, are the amounts which appear on the 
invoices that accompany the merchandise at the time of importa- 
tion. These standards will be adjusted prospectively from time to 
time. Thus, if the efficiency factor of Assembler conforms to engi- 
neered standards, the actual amount paid will be almost identical 
to the invoiced amount. If the efficiency factor is less than the en- 
gineered standards, the amount paid for labor will exceed the 
standard used in computing the invoice, and this amount will be 
paid by the importer. Regardless of the efficiency factor realized by 
Assembler, at the time the merchandise is exported, the total labor 
incurred in the production of the garment will be known by all 
parties, i.e, Assembler and the importer. 

You believe that the merchandise should be appraised under 
transaction value. Thus, you point out that there is a price paid or 
payable, i.e., either the invoiced values themselves, which are nego- 
tiated prices, or the invoice values plus any additional amounts 
which may be paid for labor incurred over the engineered stand- 
ards. 

Accordingly, you suggest that the importer can deposit duties 
based upon the invoiced amount and make periodic deposits, e.g., 
every 90 days to compensate for any additional labor costs which 
may have been paid in connection with the production of the im- 
ported merchandise during the preceding period. The importer 
would not be entitled to any refund of duties which may have been 
paid, based upon an efficiency factor greater than that computed 
under the engineered standards. Alternatively, transaction value 
can be fixed at the invoice prices. 

In general, transaction value is defined as the price actually paid 
or payable for imported merchandise when sold for exportation to 
the United States. The Statement of Administrative Action pro- 
vides that the price actually paid or payable shall be considered 
without regard to its method of derivation. It may be the result of 
discounts or increases, or may be arrived at through some formula, 
or may be the result of negotiation. 

In the instant case, the importer and Assembler are unrelated 
and therefore there is no question of “the relationship between the 
parties influencing the price.” 

However, while there are situations in which standard costs rep- 
resenting transfer prices may establish transaction value (see TAA 
25, Headquarters Ruling 542315, dated May 13, 1981), in the in- 
stant case the actual amounts paid will not conform to the invoiced 
amounts unless the efficiency factor of Assembler actually con- 
forms to the engineered standards. Therefore, the invoiced amounts 
do not represent an agreed upon price, and cannot establish trans- 
action value. Nevertheless, as the Statement of Administrative 
Action indicates, transaction value may be established although 
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the price paid or payable is not quantified, if there is a fixed for- 
mula or methodology for arriving at a specified amount. In this in- 
stance, the invoice price reflects a fixed amount for overhead and 
profit, and a standard cost estimate for labor. (While actual labor 
costs are known at the time of exportation, you advised telephoni- 
cally that the process of invoicing these actual costs prior to expor- 
tation is not expedient.) The standard cost estimate for labor, while 
adjusted periodically to reflect actual costs, is a variable which is 
not used to effect payment, rather, payment for the merchandise is 
based on actual costs. 

We find that using the invoice price as a base for deposit of esti- 
mated duties, with adjustment for duties to be made if labor costs 
vary from beyond the standard, reconciliation to be made at rea- 
sonable intervals, is a fixed methodology under which a price paid 
or payable may be said to exist. Thus, the price paid or payable is 
the invoice base “price”, adjusted for the actual labor cost incurred, 
whether greater or smaller than the engineered standard costs. 

However, based on the facts as stated above, we believe that 
(corp.) acts as Assembler’s agent performing services for Assembler 
which would ordinarily be performed by Assembler. Accordingly, 
payment by an importer to (corp.) for those services is, in effect, an 
indirect payment to Assembler, and, as such, is part of the price 
paid or payable for the merchandise. 

The amount paid by an importer to (corp.) for the service of Asso- 
ciates is not part of the price paid or payable for the merchandise, 
as those services are for the benefit of the importer, not Assembler. 

The amount paid to (corp.) for services on behalf of Assembler, if 
this amount can be determined on sufficient information, is to be 
allocated to the imported merchandise on a reasonable basis, and 
added to the direct payments made to Assembler by an importer, to 
arrive at the price paid or payable, that is, the transaction value of 
the merchandise. 

If the amount cannot be determined on sufficient information, or 
cannot be allocated to the imported merchandise on some reason- 
able basis, transaction value must be rejected. 

We suggest that you advise the District Director of Miami of the 
prospective transactions, so that you may agree to some method of 
reconciling the cost data and adjustment to estimated duties, if nec- 
essary, on a periodic basis. 


(C.S.D. 83-57) 


This ruling holds that the transaction value method of appraise- 
ment can be reasonably adjusted to permit the agreed-upon pur- 
chase price for merchandise imported pursuant to a lease agree- 
ment, with option to buy, to be accepted as representing the price 
actually paid or payable, within the meaning of section 402(b) of 
the TAA. 
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Date: March 4, 1983 
File: CLA-2 CO:R:CV:G 
542996 CW 

This is in response to your letter of December 16, 1982, in which 
you request a ruling concerning the valuation of a “tow crimping 
machine” which (company name) will be importing from (country) 
in the near future. 

You state that the agreement between the importer and the for- 
eign seller will provide that the importer agrees to pay a monthly 
rental fee of $1,600 for the machine for a maximum of 6 months. If, 
during the 6 month period, the importer decides to purchase the 
machine, the total cost will be $48,000, less rental amounts paid. If 
the importer decides not to purchase the machine, the total cost 
will be 6 months’ rent ($9,600) and the article will be delivered to 
the seller’s subsidiary in the United States. You inquire as to the 
proper basis of appraisement for the machine under the Trade 
Agreements Act of 1979 (TAA) and the actual amount upon which 
duty would be assessed. 

Transaction value, the primary basis of appraisement under the 
TAA, is defined in section 402(b) as “the price actually paid or pay- 
able for the merchandise when sold for exportation to the United 
States, plus amounts * * *” for certain items not already included 
in that price. Under circumstances, such as those presented here, 
in which merchandise is to be imported pursuant to an agreement 
to lease with an option to purchase, it is our opinion that the mer- 
chandise cannot be considered to be “sold for exportation to the 
United States,” as those words are used in section 402(b). There- 
fore, transaction value would be eliminated as the basis of ap- 
praisement. 

The next in order of precedence of the bases of valuation is the 
transaction value of identical merchandise under section 402(c) of 
the TAA, or, if that method also cannot be used, the transaction 
value of similar merchandise (also section 402(c)). If none of these 
methods can be determined, the merchandise will be appraised on 
the basis of either deductive value under section 402(d) or comput- 
ed value under section 402(e), depending upon the preference of the 
importer. We have enclosed a Customs valuation information sheet 
which sets forth brief definitions of the foregoing bases of appraise- 
ment. On the basis of the information you have provided, it ap- 
pears that none of the methods of valuation referred to above may 
be ascertainable with respect to the tow crimping machine. 

Assuming that this is the case, section 402(f) of the TAA provides 
that if the value of imported merchandise cannot be determined 
under subsections (b) through (e): 


* * * the merchandise shall be appraised for the purposes of 
this Act on the basis of a value that is derived from the meth- 
ods set forth in such subsections, with such methods being rea- 
sonably adjusted to the extent necessary to arrive at a value. 
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Pursuant to this authority, we believe that the transaction value 
method of appraisement can be reasonably adjusted to permit the 
agreed-upon purchase price for the machine of $48,800 to be accept- 
ed as representing the “price actually paid or payable,” within the 
meaning of section 402(b). Thus, we conclude that, under the cir- 
cumstances described above, the proper * * * dutiable value for 
the machine would be $48,800. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 171 


Proposed Customs Regulations Amendment Relating to Petitions 
for Relief From Certain Seizures 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regu- 
lations relating to evidence required with petitions for relief from 
certain seizures. The amendment would: (1) expand the regulations 
to cover certain situations where the petitioner was not in posses- 
sion of the seized property at the time of the seizure; (2) require 
certain additional evidence in petitions for relief from such sei- 
zures; and (3) give examples of the types of evidence that will be 
considered in determining the relief that the petitioner is to be af- 
forded. 

These changes are necessary in order to make the pertinent reg- 
ulation more complete, and in order that petitioners cannot ob- 
scure any involvement in or knowledge of the acts or omissions 
which may have resulted in a violation of law. 


DATES: Comments must be received on or before Oct. 17, 1983. 


ADDRESS: Written comments (preferably in triplicate) should be 
addressed to the Commissioner of Customs, Attention: Regulations 
Control Branch, U.S. Customs Service, 1301 Constitution Avenue, 
NW., Room 2426, Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Harriett Blank, Mis- 
cellaneous Penalties Branch, U.S. Customs Service, 1301 Constitu- 
tion Avenue, NW., Washington, D.C. 20229 (202-566-5746). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 596, Tariff Act of 1930, as amended (19 U.S.C. 1595a), 
among other seizure provisions enforced by Customs, provides for 
the seizure and forfeiture of vessels, vehicles, aircraft and other 
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conveyances used in the entry of any article into the United States 
contrary to law. Section 162.22(a), Customs Regulations (19 CFR 
162.22(a)), similarly provides for the seizure of conveyances. Section 
618, Tariff Act of 1930, as amended (19 U.S.C. 1618), provides that 
the Secretary of the Treasury may remit or mitigate, upon such 
terms and conditions as he deems reasonable and just, any fine, 
penalty, or forfeiture, if he finds that such fine, penalty, or forfeit- 
ure was incurred without willful negligence or without any inten- 
tion on the part of the petitioner to defraud the revenue or to vio- 
late the law, or finds the existence of such mitigating circum- 
stances as to justify remission or mitigation. Subpart B of Part 171, 
Customs Regulations (19 CFR Part 171), pertains to petitions for re- 
mission or mitigation of fines, penalties and forfeitures. Section 
171.13, Customs Regulations (19 CFR 171.13), provides that addi- 
tional evidence is required with petitions for relief when: (1) the 
party who was responsible for or caused the act which resulted in 
the seizure is a party other than the petitioner; or (2) the petitioner 
holds a chattel mortgage or a conditional sales contract on the 
seized property. 

Officials within the Treasury Department and Customs Service 
believe that section 171.13 should be expanded to: (1) cover certain 
other situations (long-term lease agreements, voluntary bailments 
and straw purchase transactions) where the petitioner was not in 
possession of the seized property at the time of the seizure; (2) re- 
quire certain other additional evidence in petitions for relief; and 
(3) give examples of the types of evidence that will be considered in 
determining the relief that the petitioner is to be afforded. 

These changes are necessary in order to make the regulation 
more complete, and in order that petitioners cannot obscure any 
involvement in or knowledge of the acts or omissions which may 
have resulted in a violation of law. 

Customs has considered the Department of Justice regulations 
(28 CFR Part 9) for the remission or mitigation of civil forfeitures 
and proposes to use some portions of those provisions in its regula- 
tions. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to the Commissioner of Cus- 
toms. Comments submitted will be available for public inspection 
in accordance with section 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m. at the Regulations Control Branch, Room 2426, Head- 
quarters, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 
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AUTHORITY 


These amendments are proposed under the authority of R.S: 251, 
as amended, section 618, 46 Stat. 757, as amended, section 624, 46 
Stat. 759 (19 U.S.C. 66, 1618, 1624). 


REGULATORY FLEXIBILITY ACT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this proposal because the rule, if promulgated, 
will not have a significant economic impact on a substantial 
number of small entities. The proposal is not expected to have sig- 
nificant secondary or incidental effects on a substantial number of 
small entities, or to impose, or otherwise cause, a significant in- 
crease in the reporting, recordkeeping, or other compliance bur- 
dens on a substantial number of small entities. 

Accordingly, it is hereby certified under the provisions of section 
3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that the rule, if 
promulgated, will not have a significant economic impact on a sub- 
stantial number of small entities. 


EXECUTIVE ORDER 12291 


Because this proposal will not result in a regulation which will 
be a “major rule” as defined in section 1(b) of E.O. 12291, a regula- 
tory impact analysis as prescribed by section 3 of the E.O. is not 
required. 


DRAFTING INFORMATION 


The principal author of this document was Gerard J. O’Brien, 
Jr., Regulations Control Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other Customs of- 
fices participated in its development. 


List oF SussEects IN 19 CFR Part 171 


Customs duties and inspection, imports, administrative practice 
and procedure, law enforcement, penalties, seizures and forfeitures. 


PRopOsED AMENDMENT 


PART 171—FINES, PENALTIES, AND FORFEITURES 


It is proposed to amend section 171.13, Customs Regulations (19 
CFR 171.13), to read as follows: 


§ 171.13 Additional evidence required with certain petitions. 


(a) Seized property in possession of another responsible for the act. 
If the seized property was in the possession of another who was re- 
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sponsible for or caused the act which resulted in the seizure, the 
petitioner shall present the following evidence, as applicable: 

(1) Evidence as to the manner in which the property came into 
the possession of such other person; 

(2) Evidence that before parting with the property the petitioner 
did not know, or have reasonable cause to believe, that the proper- 
ty would be used to violate customs laws or other laws of the 
United States; 

(3) Evidence that the petitioner did not know, or have reasonable 
cause to believe, that the violator had a criminal record or general 
reputation for commercial crime; and 

(4) Evidence that, with respect to a seized transporting convey- 
ance, the petitioner took reasonable steps to prevent the convey- 
ance from being used in violation of the customs laws or other laws 
of the United States. 

(b) Petitioner holding chattel mortgage or conditional sales con- 
tract. A petitioner holding a chattel mortgage or conditional sales 
contract covering the seized property shall submit with his petition 
evidence showing that: 

(1) He has an interest in such property, as owner or otherwise, 
which he acquired in good faith; 

(2) He had at no time any knowledge or reason to believe that 
the property was being or would be used in violation of the customs 
laws or other laws of the United States; and 

(3) He had at no time any knowledge or reason to believe that 
the owner of the beneficial interest in the property had a criminal 
record or general reputation for commercial crime. 

(c) Long-term lease agreements. A lessor who leases property on a 
long-term basis with the right to sublease shall submit with his pe- 
tition evidence in accordance with paragraph (b) of this section. 

(d) Voluntary bailments. A petitioner who allows another to use 
his property without cost and who is not in the business of lending 
money secured by property or of renting property for profit, shall 
submit with his petition evidence in accordance with paragraph (b) 
of this section. Property belonging to one family member which is 
seized from another is property subject to a voluntary bailment 
within the meaning of this subsection. 

(e) Straw purchase transactions. If a person purchases in his own 
name property for another who has a criminal record or general 
reputation for commercial crime, and if a lienholder knows or has 
reason to believe that the purchaser of record is not the real pur- 
chaser, the lienholder shall submit with his petition evidence in ac- 
cordance with paragraph (b) of this section as to both the purchas- 
er of record and the real purchaser. 

(f) Evidence to be considered in determining extent of mitigation 
with respect to transporting conveyances. Listed below are some ex- 
amples of the types of evidence that will be considered in determin- 
ing whether the petitioner is entitled to relief from the forfeiture 
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of a seized transporting conveyance. This list is not all-inclusive; 
Customs officers may consider other similar types of evidence in 
making their determination. 

(1) Whether the petitioner asked the person taking possession of 
the property whether he had a criminal record; 

(2) Whether the petitioner asked for and was provided with busi- 
ness or financial references; 

(3) Whether the petitioner asked for and was provided with per- 
sonal references; 

(4) Whether the petitioner contacted the references to confirm 
the reliability and good reputation of such person; 

(5) Whether an agreement was reached between the petitioner 
and the person taking possession that the property would be used 
only in accordance with law; and 

(6) Whether the petitioner contacted Federal, State or local law 
enforcement authorities as to the criminal record or reputation of 
the person taking possession. Information from a Federal law en- 
forcement agency may require a waiver of the Privacy Act from 
the person who is the subject of the request. 

(g) Denial of relief. The failure to furnish adequate evidence as 
required by this section may be a basis for denial of relief. Relief 
may also be denied to a petitioner who has met the applicable cri- 
teria, but with respect to whom remission would be inimical to the 
interests of justice. 

WILLIAM VON RAAB, 
Commissioner of Customs. 


Approved: August 1, 1983. 
JOHN M. WALKER, JR., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, August 17, 1983 (48 FR 37227)] 
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John J. Mahon, of New York, New York, argued for appellants. With him on the 
briefs were J. Paul McGrath, Assistant Attorney General, David M. Cohen, Director, 
Joseph I. Liebman, Attorney in Charge and Saul Davis. 

Frederic J. Gross, of Haddonfield, New Jersey, argued for appellee. 

Before Markey, Chief Judge, FRIEDMAN and Kasuiwa, Circuit 
Judges. 

Markey, Chief Judge. The government appeals from that part of 
a judgment of the United States Court of International Trade (CIT) 
holding that Bar-Mar Warehouse Co., Inc. (Corporation II) is the 
“de facto” holder of customhouse license 1777 (the license) issued to 
Bar-Mar Trucking Co., Inc. (Corporation I), and enjoining the gov- 
ernment from nullifying the license. 

Corporation II and Bar Bea Truck Leasing Co., Inc. (Corporation 
III) cross-appeal from that part of the judgment enjoining the latter 
from operating under the license, and urge that the CIT has no ju- 
risdiction under 28 U.S.C. § 1581(i)(4) over cartmen’s license dis- 
putes. 

We reverse in part and affirm in part. 


BACKGROUND 


19 U.S.C. § 1565 and 19 C.F.R. §§ 112 et seq. govern issuance and 
use of cartmen’s licenses and define a statutory and regulatory 
scheme by which the Customs Services (Customs) assures the im- 
porting public that those entities operating as cartmen to transport 
merchandise within the limits of a port have been licensed by ap- 
propriate authorities and that an investigation of their character 
and fitness to operate has been conducted. The regulations require 
that cartmen be bonded so as to protect importers against any loss 
of, or damage to, the merchandise being carted, § 112.22, and that 
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they annually furnish to Customs a current listing of their officers, 
members or employees, § 112.29 so that Customs is aware of 
changes which may bear on the cartsman’s continued fitness. The 
regulations provide further assurances to importers by directing 
that a license be suspended or revoked because of improper conduct 
of the license holder, e.g., the holder fraudulently obtained the li- 
cense, was convicted of a felony or misdemeanor involving theft, 
was negligent or dishonest in the conduct of his business, or al- 
lowed the license to be used by another. § 112.30. 

On February 7, 1966, Customs issued the license to Corproation I, 
a New Jersey corporation engaged in cartage of cargo. The neces- 
sary bond was provided by International Fidelity Insurance Co. 
That bond was cancelled on January 12, 1968. The record indicates 
that Corporation I went out of business. On January 20, 1969, In- 
ternational Fidelity issued a new bond on behalf of and at the re- 
quest of Corporation II, a separte corporation controlled by some of 
the same principals. 

The officers of Corporation I had been Anthony Gallagher (Gal- 
lagher), president; Joseph Castagna, vice-president and treasurer; 
and Barbara Gallagher, secretary. The officers of Corporation II 
were Gallagher and Barbara Gallagher, president and vice-presi- 
dent respectively. Gallagher testified that Corporation II was a sep- 
arate corporation and was not merely a change in name of Corpo- 
ration I. Though the principals in control do not appear to have 
been the same, Corporation II asserted that Customs employees 
had said that one license could be issued to separate corporations 
controlled by the same principals. 

During the 13 years between 1969 and 1982, Corporation II con- 
ducted its cartage business under the license. During that time, 
Customs employees accepted correspondence from Corporation II 
relating to the license and directed correspondence concerning 
annual updating of the license documents to Corporation II. 

For at least the last six of those 13 years, Corporation III, con- 
trolled by Gallagher, was also using the license. When Corporation 
III requested its own license in April 1977, Customs indicated that 
the process would entail an investigation and would take time. Cor- 
poration III did not file a license application but continued its oper- 
ation. 

On March 22, 1982, Customs notified Corporation II that the li- 
cense was null and void and demanded the return of the license 
and related documents. Customs also seized a truck Corporation III 
was operating purportedly under the license. Customs, apparently 
still under the impression that the license had been issued to Cor- 
poration II, based its nullification notice on the repeal of that cor- 
poration’s charter by New Jersey for non-payment of that state’s 
corporate franchise taxes. Upon notice of Customs’ action, Corpora- 
tion II paid the arrearages in franchise taxes and its corporate 
charter was reinstated retroactively by the state. 
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On March 24, 1982, two days after Customs’ nullification of the 
license, Corporation III filed an application for its own custom- 
house license. That application was denied by Customs. 

Because Customs refused to grant Corporation II a hearing or to 
honor the New Jersey reinstatement of its corporate charter, Cor- 
porations II and III filed this action in the United States District 
Court for the District of New Jersey, seeking declaratory and in- 
junctive relief, return of the seized truck, and compensatory and 
punitive damages. The district court transferred the entire case to 
the CIT on April 28, 1982. 

In an opinion dated August 11, 1982, the CIT held that Corpora- 
tion II was the “de facto” holder of the license, relying on Customs’ 
long recognition and treatment of that corporation as the licensee 
and on Customs’ maintenance of the file relating to the license in 
that corporation’s name. The court also determined that Customs’ 
basis for nullification, i.e., the revocation of the corporate charter, 
was not valid once the charter was reinstated because under New 
Jersey law reinstatement is retroactive and validates all acts taken 
by the corporation while its charter was void. The court therefore 
enjoined the government from taking any further action to nullify 
the license on the basis of the charter revocation. 

Respecting Corporation III, the court denied declaratory and in- 
junctive relief in all respects, and permanently enjoined that corpo- 
ration from operating under the license. The court severed certain 
tort claims and transferred them back to the district court. 


ISSUES 


(1) Whether the CIT has jurisdiction over cartman’s license dis- 
putes under 28 U.S.C. § 1581(i)(4). 

(2) Whether the CIT erred in holding that Corporation II is the 
“de facto” license holder of the license and in enjoining the govern- 
ment from nullifying the license. 

(3) Whether the CIT erred in enjoining Corporation III’s use of 
the license. 


OPINION 
(1) Jurisdiction 


The CIT held in Di Jub Leasing Corp. v. United States, 505 F. 
Supp. 1113 (C.1.T. 1980) that disputes involving revocation of a cart- 
man’s license are within its exclusive jurisdiction under 28 U.S.C. 
§§ 1581(i) (1) and (4): 3 


1 28 U.S.C. 1581(iX1) and (4) provide that: 

(i) In addition to the jurisdiction conferred on the Court of International Trade by subsections (a)-(h) of this 
section and subject to the exception set forth in subsection (j) of this section, the Court of International Trade 
shall have exclusive jurisdiction of any civil action commenced against the United States, its agencies, or its 
officers, that arises out of any law of the United States providing for 

(1) Revenue from imports or tonnage; 


. ° * * * 
(4) Administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection and subsections (a)-(h) of this section. 
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[T]he present action contesting the revocation of Di Jub’s 
cartman license is within this Court’s exclusive jurisdiction 
under 28 U.S.C. § 1581(i) (1) and (4) because the revocation of a 
cartman’s license * * * is so intertwined with and directly re- 
lated to the administration and enforcement of the laws provid- 
ing for revenue from imports. I have no doubt that, by the re- 
sidual grant of jurisdictional authority in § 1581(i), Congress in- 
tended to assure comprehensive review in this Court of a broad 
spectrum of administrative actions arising out of our interna- 
tional trade laws, including those laws concerning the suspen- 
sion or revocation of various customs licenses. Were the oppo- 
site true, it would frustrate a major Congressional goal of the 
Customs Courts Act of 1980 to “eliminate the confusion which 
currently exists as to the demarcation between the jurisdiction 
of the district courts and the Court of International Trade.” 
H.R. Rep. No. 96-1235, at 47, U.S. Code Cong. & Admin. News 
1980, p. 7118. [Emphasis in original] 


Id. at 1117. 

Corporations II and III say Di Jub was wrongly decided and that 
the cartman’s license revocation dispute should be decided by the 
district court. We find no reason, however, to disturb the construc- 
tion of 28 U.S.C. §§ 1581(i) (1) and (4) adopted in Di Jub and applied 
here by the CIT. 

That Congress explicitly gave exclusive jurisdiction to the CIT 
over customhouse broker’s license disputes in § 1581(g), but made 


no similar explicit grant respecting cartman’s license disputes, does 
not itself indicate a congressional intent to exclude the latter from 
the court’s jurisdiction. The corporations point to no portion of the 
legislative history of the Customs Court Act of 1980 suggesting that 
Congress so intended. On the contrary, as the CIT noted in reject- 
ing a substantially identical argument in Di Jub: 


[T]he Judiciary Committee commented (H.R.Rep.No.96-1235, 
46 U.S. Code Cong. & Admin. News 1980, p. 7116): 
* * * In keeping with the underlying policy of this legisla- 
tion (H.R. 7540] to establish a uniformity of jurisdiction of civil 
actions involving the tariff and international trade laws, the 
Committee believes it is appropriate to repose jurisdiction over 
these cases [customhouse broker’s licenses] in the Court of In- 
ternational Trade. * * * [Emphasis added.] 
The rationale expressed above by the House Committee on 
the Judiciary for reposing jurisdiction in the Court of Interna- 
tional Trade of actions involving customhouse brokers’ licenses 
is equally apposite to actions contesting the revocation of a 
cartman’s license. 

Id. at 1118-9. 

We hold, therefore, that the CIT has jurisdiction over cartman’s 
license disputes. 
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(2) “De Facto”’ License 


Under the applicable statutory and regulatory scheme, the dis- 
trict director of Customs has exclusive authority to issue and 
revoke cartman’s licenses. 19 U.S.C. § 1565 and 19 C.F.R. §§ 112.21, 
112.24 and 112.30. That authority is in turn circumscribed by spe- 
cific requirements that must be met by applicants for cartman’s li- 
censes. 19 C.F.R. § 112.22. Under the statutory and regulatory 
scheme, therefore, there can be no such thing as a “de facto” li- 
cense, and the concept that one may acquire that status by long 
continued use of the license of another would tend to undermine 
the protective intent of the statute and regulations. 

It is undisputed that the license was issued to Corporation I, that 
Corporation II never applied for a license and was never issued a 
license. 

That Customs employees accepted documents relating to the li- 
cense from Corporation II, in the mistaken belief that it was the 
license holder (a mistake not surprising when the similarity of cor- 
porate names employed by the one who submitted the documents is 
noted), cannot constitute the grant of a license to Corporation II, or 
a transfer to it of the license, under the statute and regulations. No 
Customs employee had authority to issue a license and there is no 
evidence that the district director delegated that authority to any 
such employee. Corporation II’s assertion that the director’s own 
name appears on some of the correspondence is equally unavailing. 
The director, if he signed such correspondence, presumably did so 
under the mistaken belief that Corporation II was the licensee. In 
any event, the director is without authority to permit a non-li- 
censed cartman to operate under the license of another. 

Acceptance of documents and correspondence by Customs direc- 
tors or employees could not constitute authorization for Corpora- 
tion II to operate under the license issued to Corporation I, without 
defeating the purpose and function of the statute and regulations. 
Use of a cartage license by any person other than the actual li- 
cense holder is specifically set forth as grounds for revocation of 
the license in 19 C.F.R. § 112.30(a)(6), and no Customs directors or 
employees had authority to waive that regulation through inadver- 
tence and under a misapprehension. Corporation II thus at no time 
had any statutory or regulatory right to use the license, and its use 
constituted grounds for revocation. 

Considerations of waiver or equitable estoppel as a basis for des- 
ignating Corporation II the “de facto” holder of the license are in- 
appropriate. The regulations describe the role of the cartman as 
the transportation of merchandise within the limits of a port for 
possible storage or subsequent examination of the merchandise by 
customs officers. In requiring that those persons meet the stand- 
ards established for licensees and that they be bonded, the govern- 
ment acts in its sovereign, rather than its proprietary, capacity. It 
acts for the benefit of the importing public, protecting it against 
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losses occasioned by a cartman’s failure to safely transport and de- 
liver merchandise to the appropriate customs officer. The existence 
of a bond does not alone assure adequate and controlled protection 
when a non-licensed entity, though bonded, is operating under the 
license of another. Estoppel may not be asserted against the gov- 
ernment in those circumstances. Air Sea Brokers, Inc. v. United 
States, 596 F.2d 1008 (CCPA 1979). 

Corporation II asserts a placement of “good faith reliance” on 
the actions of customs employees who processed correspondence 
from it. That reliance might be as accurately described as placed 
on its long-continued success in misleading those employees. We 
need not, and hence do not, decide whether the assertion here is 
one of good faith reliance on one’s own improper conduct. The cus- 
toms employees whose conduct is allegedly relied upon did not and 
could not grant Corporation II a license. If the employees’ mere ac- 
ceptance and filing of documents be viewed as the grant of a li- 
cense, ‘de facto” or otherwise, that conduct must also be viewed as 
outside the scope of their authority and thus not binding on the 
government. See Yosemite Park & Curry v. United States, 582 F.2d 
552 (Ct. Cl. 1978). 

Nor could erroneous advice or neglect on the part of customs em- 
ployees estop the government from enforcing regulations author- 
ized by statute. Schweiker v. Hansen, 450 U.S. 785 (1981). 

Corporation II alleges the absence of established procedures de- 
signed to provide due process to license holders when Customs 
elects to cancel, revoke, or nullify a cartman’s license. As a non- 
license holder, Corporation II has no standing to raise that issue. 

Because Corporation II’s use of the license was unauthorized and 
contrary to statute and regulation, it was error to hold it a “de 
facto” holder of that license and to enjoin the government from re- 
voking or nullifying that license.? 


(3) Corporation III's Use of the License 


Corporation III says it is entitled to operate under the license on 
a theory of equitable estoppel and that the CIT therefore erred in 
enjoining its use of the license. 

As set forth above, equitable estoppel is inappropriate and may 
not be asserted to establish a right in Corporation III to operate 
under the license issued to another. Considerations precluding Cor- 
poration II’s use apply equally to use by Corporation III. The CIT 
found that Corporation III failed to meet reliance and other factors 
supporting estoppel. That approach was incorrect, but harmless. 


2 In view of our holding that Corporation II never acquired rights to use the license, we need not resolve the 
arguments on whether New Jersey’s voiding of its corporate charter formed a proper basis for Customs’ “‘nullifi- 
cation”, and on whether New Jersey’s reinstatement of the charter had any effect on that nullification. Because 
Corporation II cannot be a holder of the license, nothing would appear to impede the government, should it so 
desire, from cancelling, revoking, or nullifying it on the ground that licensee, Corporation I, is and has long 
been non-existent or on the ground that Corporation I permitted use of its license by Corporation II. 19 C.F.R 
§ 112.30(aX6). 
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The CIT correctly determined that Corporation III had no right to 
operate under the license and therefore properly enjoined such 
operation. 


DECISION 


That part of the appealed judgment holding that Corporation II 
is the de facto holder of the license, and enjoining the government 
from nullifying the license, is reversed. The judgment is affirmed 
in all other respects. 


AFFIRMED IN PART AND REVERSED IN PART 
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Waterproofing Material 


Importations of waterproofing material, invoiced as “Paralon 
NT4” and “Paralon 77”—used for roofing and other applications— 
consisting of a mastic composed of modified bitumen (a mixture of 
bitumen and various polypropylenes) applied to a nonwoven polyes- 
ter fabric core, is not classifiable under the superior heading to 
item 771.42, TSUS, as “wholly or almost wholly of * * * plastics”, 
as claimed by plaintiff. The plaintiff urges that the essential char- 
acter of the merchandise (waterproofing) is imparted by the mastic 
and that the mastic is “plastic”. HELp: Plaintiff failed to establish 
that the mastic constitutes “plastics” as defined in headnote 2, 
Schedule 4, Part 4A, TSUS, since there is no proof that the mastic 
is “formed by the condensation, polymerization or copolymerization 
of organic chemicals”, or that the mastic was “derived from” poly- 
propylene. 

Plaintiffs further claim that the merchandise is classifiable 
under item 771.42 because it is in chief value of plastics is also 
without merit, inasmuch as the component material of chief value 
is not the criterion of whether the merchandise is “wholly or 
almost wholly of’’ plastics. 

Since plaintiff failed to establish its claimed classification under 
item 771.42, TSUS, Customs’ classification of the merchandise 
under item 355.25 is not precluded by the operation of headnote 
l(vii) to part 4C of Schedule 3, TSUS. 


[Judgment for defendant.] 


(Decided August 8, 1983) 


Sonnenberg & Anderson, Esqs. (Paul S. Anderson and Steven Sonnenberg, Esqs. on 
the brief and at the trial) for the plaintiff. 

J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Jerry P. 
Wiskin, Esq., on the brief and at the trial) for the defendant. 


INTRODUCTION 


BERNARD NEWMAN, Judge: Plaintiff contests the classification by 
Customs (at the port of Detroit, Michigan) of certain rolls of water- 
proofing material imported from Italy in December 1979, and de- 
scribed on the invoices covered by the entries as “Paralon NT4” 
and “Paralon 77”. In liquidating the entries, the District Director 
classified the importations under item 355.25 of the Tariff Sched- 
ules of the United States (“TSUS’’), and duty was assessed at the 
rate of 12 cents per pound plus 15 per centum ad valorem. Plaintiff 
advances the claim that the merchandise is properly dutiable at 
the rate of 6 per centum ad valorem under item 771.42, TSUS.! 


! Plaintiff in its complaint has alternatively claimed that the merchandise is classifiable under item 521.11, 
TSUS, or under item 523.91, TSUS. However, since plaintiff has not pursued either of its alternative claims, at 
the trial or in its brief, they are deemed abandoned and are dismissed. Cf. E. R. Squibb & Sons, Inc. v. United 
States, 75 Cust. Ct. 193, C.R.D. 757, 432 F. Supp. 1354 (1975). 
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Competing Statutory Provisions 
Classified under: 


SCHEDULE 3, PART 4, SUBPART C 


Webs, wadding, batting, and nonwoven fabrics, including felts 
and bonded fabrics, and articles not specially provided for of 
any one or combination of these products, all the foregoing, 
of textile materials, whether or not coated or filled: 


* * * * * * 


355.25 Of man-made fibers 12¢ per lb. + 
15% ad val. 


Claimed under: 


SCHEDULE 7, Part 12, SuBpart B 


Film, strips, sheets, plates, slabs, blocks, filaments, rods, seam- 
less tubing, and other profile shapes, all the foregoing wholly 
or almost wholly of rubber or plastics: 


* * * * * * * 


Not of cellulosic plastics materials: 
Film, strips, and sheets, all the foregoing which are flexible: 


* * * * 


771.42 Other 6% ad val. 


Issue Presented 


Central to the resolution of this case is whether the imported 
merchandise is “wholly or almost wholly of * * * plastics,’ within 
the purview of the superior heading to item 771.42, as contended by 
plaintiff. For the reasons that follow, plaintiff's claim must be over- 
ruled. 


The Record 2 


The subject merchandise—used for roofing and other waterproof- 
ing applications—consists of a mastic composed of modified bitu- 
men (a mixture of bitumen and various polypropylenes) applied to 
a nonwoven polyester fabric core. The nonwoven polyester fabric 
core (sold under the trade name “Trevira”’) used in the Paralon 
NT4 weighs 150 grams per square meter while the fabric used in 
the Paralon 77 weighs 130 grams per square meter. Other than bi- 
tumen, polypropylenes and polyester fabric, there are small quanti- 
ties of other component materials in the merchandise, but such 


2 At the trial, plaintiff and defendant each presented the testimony of three witnesses. Additionally, sixteen 
exhibits and the official entry papers were received in evidence on behalf of plaintiff, while twelve exhibits were 
submitted on behalf of defendant. 
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other materials have no significance concerning the issues present- 
ed in this case. 

Briefly, the imported goods are produced in the following 
manner: The mastic is obtained by mixing hot bitumen in a liquid 
state with the polypropylenes, which mixture is then processed into 
a membrane. After production of the mastic in the form of a mem- 
brane, the nonwoven polyester core is sunk into the mastic. The ad- 
ditional minor components in the products facilitate adhesion in 
their application and act as an antiadhesive to make the material 
easier to unroll. 

The sole use of the Paralon products is for the waterproofing of 
roofs and other waterproofing applications. While bitumen alone 
has good waterproofing characteristics, polypropylene (a plastics 
material) is added to the bitumen as a modifying agent for the pur- 
pose of imparting flexibility to the mastic. The nonwoven polyester 
fabric core, although not waterproof in itself, contributes tensile 
strength essential to an effective and ‘workable’ waterproofing 
membrane (Tr 102). Additionally, ‘“[t]he polyester fabric is used to 
obtain a waterproofing sheet in a continuous form in the fabrica- 
tion process” (Tr 103). 


OPINION 


Initially, we consider plaintiff's burden of proof in this case. If 
the merchandise is properly classifiable under item 771.42, TSUS, 
as asserted by plaintiff, then the Government’s classification under 
item 355.25 is precluded by virtue of headnote l(vii), Schedule 3, 
Part 4, Subpart C. Cf: United States v. Canadian Vinyl Industries, 
Inc., 64 CCPA 97, C.A.D. 1189, 555 F.2d 806 (1977); United States v. 
Elbe Products Corp., 68 CCPA 72, C.A.D. 1267, 655 F.2d 1107 (1981). 
In support of its cause that the merchandise is properly dutiable 
under item 771.42, TSUS, plaintiff maintains that the imported 
Paralon is “wholly or almost wholly of * * * plastics’. The terms 
“wholly of’ and “almost wholly of’ are defined in General Head- 
note 9(f) (ii) and (iii) as follows: 


(f) the terms “of”, “wholly of’, “almost wholly of’, “in part 
of’ and “containing”, when used between the description of an 
article and a material (e.g., “furniture of wood”, “woven fab- 
rics, wholly of cotton”, etc.), have the following meanings: 


* * * * * * * 


(ii) ‘wholly of’ means that the article is, except for negligi- 
ble or insignificant quantities of some other material or mate- 
rials, composed completely of the named material; 

(iii) “almost wholly of’ means that the essential character of 
the article is imparted by the named material, notwithstanding 
the fact that significant quantities of some other material or 
materials may be present; * * * 
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As may be noted from the above, the TSUS term “almost wholly 
of’ means that the essential character of the article is imparted by 
the named material, notwithstanding the presence of significant 
quantities of other materials. Respecting this criterion, Judge 
Landis observed in United China & Glass Co. v. United States, 61 
Cust. Ct. 386, 389, C.D. 3637, 293 F. Supp. 734 (1968): 


The character of an article is that attribute which strongly 
marks or serves to distinguish what it is. Its essential charac- 
ter is that which is indispensable to the structure, core or con- 
dition of the article, i.e., what it is. 


And in Canadian Vinyl Industries, Inc. v. United States, 76 Cust. 
Ct. 1, 2, C.D. 4626 (1976), aff'd 64 CCPA 97, C.A.D. 1189, 555 F.2d 
806 (1977), Judge Watson commented: 


Discernment of the essential character of articles is not 
likely to develop into an exact science but, insofar as some con- 
sistency and predictability is possible, it is likely to be found in 
concentrating on whether the material in question supplies the 
distinctive feature of the article and not in examining all the 
characteristics of the article and, if some other material con- 
tributes important characteristics, declining to give one mate- 
rial the primacy which its role deserves. General headnote 
9(f\(iii) [footnote omitted] acknowledges the possibility that sig- 
nificant quantities of some other materials may be present and 
implicitly recognizes that those other materials will impart 
something to the character of the article. 

Therefore, the existence of other materials which impart 
something to the article ought not to preclude an attempt to 
isolate the most outstanding and distinctive characteristic of 
the article and to detect the component material responsible 
for that “essential characteristic.” 


See also: Judge (now Chief Judge) Re’s opinion in Larry B. Watson 
Co. v. United States, 64 Cust. Ct. 343, C.D. 4001 (1970). 

Plaintiff argues that the essential character of the imported mer- 
chandise is its waterproofing capability, and that this character is 
imparted by the mastic portion of the merchandise. Further, plain- 
tiff contends that the mastic portion is a “plastics” material as de- 
fined in Schedule 7, Part 12 headnotes: 


Part 12 headnotes: 
1. For the purposes of the tariff schedules— 


* * * * * 


(b) the term “plastics” refers to— 
(i) synthetic plastics materials, as defined in parts 1C and 
4A of schedule 4, 
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ScHEDULE 4, Part 4, Suppart A HEapnotes, TSUS: 


2. The term “synthetic plastics materials”, in this subpart, 
embraces products formed by the condensation, polymerization, 
or copolymerization of organic chemicals and to which an an- 
tioxidant, color, dispersing agent, emulsifier, extender, filler, 
pesticide, plasticizer, or stabilizer may have been added. These 
products contain as an essential ingredient an organic sub- 
stance of high molecular weight; are capable, at some stage 
during processing into finished articles, of being molded or 
shaped by flow; and are solid in the finished article. The term 
includes, but is not limited to, such products derived from 
esters of acrylic or methacrylic acid; * * * polyethylene, poly- 
propylene, and other polyalkene resins; * * * These synthetic 
plastics materials may be in solid, semi-solid, or liquid condi- 
tion such as flakes, powders, pellets, granules, solutions, emul- 
sions, and other basic crude forms not further processed. 


Defendant insists that plaintiff has failed to establish that the 
mastic portion of the merchandise is “plastics” as defined above, 
and that although polypropylene is plastic, the essential character 
of the merchandise is imparted by the bitumen and polyester core 
as well as polypropylene, since all three of these components are 
required for an effective waterproofing membrane. 

While I agree with plaintiff that the essential character of the 
merchandise is its waterproofing capability,* plaintiff has failed to 
prove its claim that the mastic portion of the merchandise is a syn- 
thetic plastics material as defined in headnote 2 of Schedule 4, Part 
4, Subpart A. 

Plaintiff's argument, essentially, is, that the mastic portion is a 
“synthetic plastics material” because bitumen constitutes an organ- 
ic material and polypropyl-ene is specifically mentioned in the 
headnote definition. Although the evidence shows that polypropy!l- 
ene was mixed with the bitumen as a modifier to impart flexibility 
to the mastic,* neither the bitumen in itself nor the mastic materi- 
al as a whole was established to be a synthetic plastics material. To 
fall within the definition of “synthetic plastics materials” in head- 
note 2, part 4A, Schedule 4, a material must be “formed by the con- 
densation, polymerization or copolymerization of organic chemi- 
cals’. But there is not a scintilla of evidence in the record to show 
that either the bitumen (which is 70 percent by weight of the 
mastic) itself or the mastic as a whole was formed by any of the 
specified processes. 

Moreover, while headnote 2, Schedule 4, Part 4A provides that 
the term “synthetic plastics materials’ includes products ‘derived 


3 Cf. A.N. Deringer, Inc. v. United States, 66 Cust. Ct. 378, C.D. 4218 (1971). 

* While polypropylene is concededly a plastics material, plaintiff does not contend that the essential character 
of the Paralon material (waterproofing) is imparted by the polypropylene modifier alone. Cf. Marshall Co. v. 
United States, 67 Cust. Ct. 316, C.D. 4291, 334 F. Supp. 643 (1971). On the contrary, plaintiff concedes (brief, 20) 
that any ancillary characteristics, such as flexibility or ease of application, “may go to the superiority of that 
particular product, but not to the one indispensable characteristic for which the subject merchandise is applied 
and utilized, waterproofing”. 
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from” polypropylene, the mastic (which is 70 percent by weight bi- 
tumen) obviously was not derived from polypropylene. 

Since the record does not establish that the mastic portion of the 
merchandise is a plastics material, plaintiff has failed to demon- 
strate that the merchandise is almost wholly of plastics within the 
purview of the superior heading to item 771.42, TSUS. I further 
conclude that since the mastic is not plastics, as defined in the 
TSUS, the merchandise obviously is not “wholly” of plastics by 
virtue of headnote 5 of the Schedule 3.5 

Plaintiff's contention that the merchandise should be regarded as 
almost wholly of plastics, because it is allegedly in chief value of 
plastics, is untenable. Inasmuch as the essential character of the 
merchandise (viz., its waterproofing capability) is not imparted by a 
plastics material, the merchandise cannot be regarded as “almost 
wholly of” plastics, irrespective of the component material of chief 
value. Simply put, component material of chief value is not the cri- 
terion for determining whether an article is almost wholly of a 
named material under General Headnote 9(f)(iii). C. Itoh & Co. v. 
United States, 1 CIT 223, 228, 520 F. Supp. 273, 276 (1981), aff’d, 69 
CCPA —, 678 F.2d 218 (1982). 

In any event, plaintiff failed to prove the component material of 
chief value of the Paralon 77. It is well settled that the proper 
method for determining the component material of chief value is to 
ascertain the costs of the separate component materials at the time 
they have reached the state when nothing further need be done 
except combine them into the completed article. United States v. 
Jovita Perez, 44 CCPA 35, C.A.D. 633 (1957). 

At the trial, plaintiff offered into evidence a memorandum cover- 
ing the calculation of the values of various component materials 
used in Paralon NT4 and Paralon 77 prepared by plaintiff's witness 
Dr. Guido Satta, the Director of Production and Material for Imper 
S.p.A. of Torino, Italy, the manufacturer and exporter of the sub- 
ject merchandise. Attached to Dr. Satta’s memorandum are in- 
voices taken from the manufacturer’s business records and submit- 
ted to support the cost data used in the value calculations. I re- 
ceived the memorandum into evidence (as exhibit 15, with subexhi- 
bits A through F) subject to connection (Tr 69)), and defendant sub- 
sequently moved to strike that portion of exhibit 15 pertaining to 
Paralon 77 (Tr 84). I reserved decision on defendant’s motion (Tr 
88). 

Defendant’s motion to strike is granted, predicated on: 

Dr. Satta testified that exhibit 9, consisting of a polyester fabric 
weighing 130 grams per square meter, was the only fabric utilized 


5 Headnote 5 in Schedule 3 reads: 

For the purposes of parts 5, 6, and 7 of this schedule and parts 1 (except subpart A), 4, and 12 of schedule 7, in 
determining the classification of any article which is wholly or in part of a fabric coated or filled, or laminated, 
with nontransparent rubber or plastics (which fabric is provided for in part 4C of this schedule), the fabric shall 
be regarded not as a textile material but as being wholly of rubber or plastics to the extent that (as used in the 
article) the nontransparent rubber or plastics forms either the outer surface of such article or the only exposed 
surface of such fabric. 
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in Paralon 77 (Tr 35-37, 80). However, in exhibit 15, subexhibit C, 
Dr. Satta submitted an invoice for polyester fabric weighting only 
110 grams per square meter, rather than the 130 grams per square 
meter fabric which Dr. Satta testified was used in the imported 
Paralon 77. Satta attempted to explain this discrepancy, on cross- 
examination, by stating that in the trade a tolerance of plus or 
minus 20 grams per square meter was permissible, and that “we 
tend to buy the lower limit of tolerance allowed” (Tr 81). Plainly, 
Dr. Satta’s explanation is deficient. 

While it may be true that the manufacturer had a permissible 
tolerance in the weight of the fabric core used in its product, the 
fact remains that only 130 grams per square meter fabric (as repre- 
sented by exhibit 9) was utilized in the imported Paralon 77 mate- 
rial, according to Dr. Satta’s own testimony (Tr 35-37, 80), and fur- 
ther, no proof was submitted as to the cost of such fabric. The cir- 
cumstance that the manufacturer “tended” to buy the lowest 
weight fabric within the permissible tolerance (Tr 81) clearly does 
not prove the cost to the manufacturer of the actual fabric weight 
(180 grams per square meter) utilized in the subject importation. 
Since plaintiff has failed to connect the cost of the 110 grams per 
square meter fabric covered by exhibit 15C with the cost of the 130 
grams per square meter fabric utilized in the imported Paralon 77, 
defendant’s motion to strike is granted. 

The short of the matter is that plaintiff failed to establish that 
the mastic is plastic. Hence, we need not reach the question of 
whether it is the mastic alone which imparts the essential charac- 
ter to the subject merchandise, as contended by plaintiff, or wheth- 
er the essential character is imparted by both the mastic and poly- 
ester core, as argued by defendant. 

In summary, inasmuch as plaintiff has failed to prove that the 
imported merchandise is “wholly or almost wholly” of plastics, its 
claim under item 771.42 TSUS, is overruled. 

Accordingly, the action is dismissed. 


(Slip Op. 83-85) 


R.E. ABBOTT, ET AL., PLAINTIFFS v. RAYMOND J. DONOVAN, SECRE- 
TARY OF LABOR, UNITED STATES DEPARTMENT OF LABOR, DEFEND- 
ANT 

Court No. 81-1-00028 


Before RE, Chief Judge. 


On Plaintiffs’ Motion for Review of Administrative Determination 
Upon Agency Record 


[Affirmed in part; remanded in part.] 
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J. Paul McGrath, Assistant Attorney General; David M. Cohen, Director, Com- 
mercial Litigation Branch (Sheila N. Ziff on the brief), for the defendant. 


Re, Chief Judge: Plaintiffs, on behalf of former employees of the 
Dana Corporation’s Marion, Indiana plant, challenge a determina- 
tion by the Secretary of Labor which denied them certification of 
eligibility for benefits under the worker adjustment assistance pro- 
gram of the Trade Act of 1974, 19 U.S.C. §§ 2101-2487 (1976 & 
Supp. IV 1980). In substance the Secretary found that only those 
workers in Departments 225 and 230, which produced journal 
crosses and bearing races, met the criteria for eligibility set forth 
in section 222(3) of the Trade Act of 1974, 19 U.S.C. § 2272(8) (1976). 
The Secretary found that production workers other than those in 
the two certified departments, and service workers who provided 
ancillary and support services to both certified and non-certified 
departments, did not meet the eligibility criteria. 

Plaintiffs content that all workers at the plant are entitled to re- 
ceive trade adjustment assistance benefits because they were sepa- 
rated from employment due to increased imports of “articles like 
or directly competitive” with articles produced at the Marion plant. 
They assert that the Secretary’s determination, that some of the 
workers employed at the plant are not eligible for benefits, is not 
supported by substantial evidence. They further allege that the 
Secretary’s determination violates their constitutional guarantee of 
equal protection under the law. 

After reviewing the original and supplemental administrative 
records, and the arguments and briefs of the parties, the court con- 
cludes that, as to the production workers other than those in 
Departments 225 and 230, the Secretary’s denial of certification of 
eligibility was made in accordance with law and is supported by 
substantial evidence contained in the administrative record. As to 
the service workers, this action is remanded to the Secretary of 
Labor for redetermination in accordance with this opinion. 


Facts 


On February 26, 1980, Local 113 of the Allied Industrial Workers 
of America filed with the Department of Labor’s Office of Trade 
Adjustment Assistance (OTAA) a petition requesting certification 
of eligibility for trade adjustment assistance benefits for all em- 
ployees of the Dana Corporation’s Marion, Indiana plant. Subse- 
quently, OTAA published a Federal Register notice indicating that 
the petition had been received, that an investigation had been com- 
menced, and that interested parties had ten days within which to 
request a public hearing. 45 Fed. Reg. 15731 (1980). 

OTAA’s investigation was conducted by mail. It obtained from 
the Dana Corporation’s Headquarters information about the corpo- 
ration, the work force, production, and use of imports at the 
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Marion plant. Additionally, OTAA conducted a survey of major 
American automotive manufacturers to determine the aggregate 
domestic production and consumption of drive shafts and universal 
joints, the kinds of articles produced at the Marion plant. OTAA’s 
investigators did not visit the Marion plant, nor was a public hear- 
ing requested or held. 

The investigation disclosed that the Dana Corporation manufac- 
tures and markets a variety of automotive products. At the Marion 
plant, Dana manufactures components used in the production of 
drive shafts and universal joints, such as journal crosses, bearing 
races, stub shafts, sleeves, end yokes, mid-ship stubs, bolts and lock 
straps. OTAA also found that Dana imported significant quantities 
of some components for use in it Marion plant. Most of the compo- 
nent parts are assembled at the Marion plant into drive shaft units 
and universal joint kits for light trucks and then sold to various 
American automobile manufacturers. A smaller number of compo- 
nents are sold, assembled and unassembled, for use in the manu- 
facture of heavy duty trucks. 

The investigation also disclosed that the principal components of 
the drive shafts and universal joint kits were journal crosses and 
bearing races. The Marion plant’s imports of journal crosses in- 
creased in value from fiscal year 1978 (ending August 31, 1978) to 
fiscal year 1979, and in the first half of fiscal year 1980 compared 
with the same period in fiscal year 1979. Imports of bearing races 
also increased during the first half of fiscal year 1980 compared 
with the first half of fiscal year 1979. During these same time peri- 
ods, the number of journal crosses and bearing races produced at 
the Marion plant decreased. The imported journal crosses and 
bearing races are identical to those produced at the Marion plant, 
and represented a substantial proportion of total plant production 
during fiscal years 1979 and 1980. 

A survey of the major domestic motor vehicle manufacturers re- 
vealed that importations of assembled universal joints and drive 
shafts were negligible. Although the absolute number of these im- 
ports increased during 1977-79, the rate of imports as compared to 
domestic products during 1979 was approximately 2 percent. The 
survey also indicated that after increasing during 1977 and 1978, 
total domestic production of universal joints and drive shafts de- 
clined during 1979. 

OTAA’s investigative report showed that the largest portion of 
the Marion plant’s direct labor costs are attributed to the produc- 
tion of component parts. The assembly of the components into 
drive shafts and universal joint kits accounts for a much smaller 
percentage of labor costs. Because the workers move among various 
work stations according to the production schedule, they are not 
readily identifiable by product lines. Moreover, layoffs and recalls 
are based on a plant-wide seniority system in which “bumping” be- 
tween departments is permitted. 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 65 


Employment at the Marion plant declined during the fourth 
quarter of fiscal year 1979 and continued to decline during the first 
half of 1980. Temporary layoffs began in July 1979 and continued 
through February 1980 when plaintiffs filed their petition for certi- 
fication. 

Basing his findings on the foregoing information, the Secretary 
concluded that: 


[IIncreases of imports articles like or directly competitive 
with journal crosses and bearing races produced at the Marion, 
Indiana plant of the Dana Corporation contributed importantly 
to the decline in sales or production and to the total or partial 
separation of workers at that plant. In accordance with the 
provisions of the Act, I make the following certification: 
All workers of the Marion, Indiana plant of the Dana Cor- 
poration engaged in employment related to the production of 
journal crosses and bearing races who became totally or par- 
tially separated from employment on or after June 1, 1979 
are eligible to apply for adjustment assistance under Section 
223 of the Trade Act of 1974. 


On July 3, 1980, plaintiffs filed a request for administrative re- 
consideration contending that OTAA’s failure to conduct a field in- 
vestigation deprived them of an opportunity to explain the full cir- 
cumstances of their petition. Plaintiffs adverted that OTAA had 
not considered the effect of imports of components other than jour- 
nal crosses and bearing races, and claimed that increased imports 
were having an adverse impact on all workers at the plant. 

On August 4, 1980, OTAA granted plaintiffs’ request. Prior to the 
granting of the request for reconsideration, OTAA sought addition- 
al information from plaintiffs’ employer. Dana responded by send- 
ing additional copies of the material previously submitted, together 
with additional information as to quantities of imported end yokes, 
mid-ship stubs and stub shafts. 

At approximately the same time, the Indiana State Employment 
Service, the state agency responsible for implementing the certifi- 
cation decision, sought clarification of OTAA’s certification, stating 
that it ‘cannot be interpreted by this agency as to who is covered 
and who is not.” 

In turn, a similar request for assistance in the interpretation and 
application of the certification determination was made by OTAA’s 
regional office in Chicago, Illinois. The regional office suggested 
that, since journal crosses and bearing races are integral parts of 
universal joints and drive shafts “the [state] agency, employer and 
claimants are unable to comprehend the rationale for not certify- 
ing the universal joints and drive shafts.” 

For the purpose of clarifying its certification, on August 28, 1980, 
OTAA issued a memorandum stating that the certification covered 
only Departments 225 and 230. 
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Thereafter, the Secretary rendered a negative determination on 
reconsideration. In the course of his determination, the Secretary 
noted plaintiffs’ contentions that (1) imports of drive shaft compo- 
nents, other than journal crosses and bearing races, for use at 
Dana’s Marion plant had caused layoffs; and that (2) Dana lost 
business due to increased imports of vehicles already fitted with 
drive shafts. Despite these claims, the Secretary found that, with 
respect to universal joints and drive shafts, the investigation dis- 
closed that the “increased import” criterion of section 222(3) was 
not satisified because the ratio of imports to domestic production 
for those articles was approximately 2 percent in 1979; and that 
Dana did not import universal joints or drive shafts; but did import 
the components for them. 45 Fed. Reg. 62584 (1980). 

The Secretary also found that the imports of components, other 
than bearing races and journals, are “generally directly related to 
production of such components at the Marion plant. For example, 
as component production increases or decreases, imported compo- 
nents increase and decrease, respectively.” 

Finally, the Secretary found that there was no validity to plain- 
tiffs’ contention that Dana lost business due to increased imports of 
motor vehicles already fitted with drive shafts, since under the ap- 
plicable case law a finished article, i.e, the motor vehicle, cannot 
be considered like or directly competitive with its component parts, 
i.e., drive shafts and universal joints. See United Shoe Workers of 
America, AFL-CIO v. Bedell, 506 F.2d 174 (D.C. Cir. 1974). 

Plaintiffs then commenced this action. Subsequent to the court’s 
order directing that this action be submitted for determination as 
prescribed by Rule 56.1, plaintiffs moved to supplement the admin- 
istrative record. Plaintiffs alleged that the November 5, 1981 deci- 
sions of the appeals referee for the Indiana Employment Security 
Division, “as to whether individual plaintiffs herein and other em- 
ployees * * * are eligible” for trade adjustment assistance benefits, 
are relevant to the court’s consideration of the administrative 
record. 

The court denied plaintiffs’ motion and remanded the action to 
the Secretary for further administrative consideration in light of 
plaintiffs’ offer of new evidence. Abbott v. Donovan, 3 CIT 54 (1982). 

In compliance with the court’s order, the Secretary, on April 9, 
1982, submitted his redetermination. Finding in the Indiana deci- 
sions no new evidence relevant to his initial determination, the 
Secretary affirmed it. He again found that workers in Departments 
225 and 230 of the Marion plant produced, respectively, bearing 
races and journal crosses; that significant increases in company im- 
ports of these articles were associated with decreased production of 
bearing races and journal crosses; and that these increased imports 
“contributed importantly” to the layoffs only of the workers in 
those two departments. 47 Fed. Reg. 16434 (1982). 





DECISIONS OF THE U.S. COURT OF INTERNATIONAL TRADE 67 


This court may review a decision by the Secretary of Labor 
which denies a petition for certification of eligibility for trade ad- 
justment assistance benefits to assure that the Secretary’s determi- 
nation is in accordance with law, and is supported by substantial 
evidence contained in the administrative record. Trade Act of 1974, 
§ 284, 19 U.S.C. § 2395(b) (Supp. IV 1980). 

Pursuant to section 222 of the Act, in order to certify plaintiffs 
as eligible for trade adjustment assistance benefits, the Secretary of 
Labor’s investigation must disclose: 


(1) That a significant number or proportion of the workers in 
such workers’ firms or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened 
to become totally or partially separated, 

(2) That sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) That increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


If any of these conditions does not exist, the Secretary must deny 
certification. 


Questions Presented 
Four questions are presented for consideration by the court: 


(1) Whether OTAA’s failure to conduct a field investigation 
was an abuse of discretion; 

(2) Whether all employees at the Marion plant constituted 
an appropriate subdivision of the firm; 

(3) Whether increased imports of journal crosses and bearing 
races contributed importantly to the layoffs of service workers 
at the Marion plant; and 

(4) Whether, in not certifying the production worker plain- 
tiffs as eligible for trade adjustment assistance benefits, the 
Secretary violated their constitutional guarantee of equal pro- 
tection of the law. 


It is the determination of the court that the Secretary’s failure to 
conduct a field investigation into plaintiff's petition was not an 
abuse of discretion; that the Secretary’s denial of certification as to 
all production workers, other than those in Departments 225 and 
230, is affirmed; that the Secretary’s determination as to service 
workers is not supported by substantial evidence in the administra- 
tive record and thus is remanded for redetermination; and that the 
Secretary’s distinction between classes of production workers has a 
rational basis in law and is not violative of plaintiff's constitutional 
guarantee of equal protection. 
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OTAA’s INVESTIGATION 


It has been recognized that administrative officials must have 
the necessary flexibility to discharge their official responsibilities 
under the worker adjustment assistance program. While the court 
may identify flaws in the methodology used by the Secretary, it is 
not the court’s function to substitute its own method of analysis for 
that of the Secretary. Rather, the court will substantially defer to 
the Secretary’s “chosen technique, only remanding a case if that 
technique is so marred that the Secretary’s finding is arbitrary or 
of such nature that it could not be based on ‘substantial evi- 
dence.’”’ United Glass & Ceramic Workers v. Marshall, 584 F.2d 
398, 405 (D.C. Cir. 1978). 

This court first considered the Secretary of Labor’s duty to inves- 
tigate petitions for certification of eligibility for trade adjustment 
assistance benefits in Woodrum v. Donovan, 4 CIT —, Slip Op. 82- 
60, 544 F. Supp. 202 (July 26, 1982), rehearing denied, Woodrum v. 
Donovan, 4 CIT —, Slip Op. 82-78 (September 17, 1982). There, this 
court held that the Trade Act of 1974 requires the Secretary of 
Labor to investigate each properly filed petition. Yet, the court 
held that the nature and extent of an investigation are matters 
“which properly rest within the sound discretion of the Secretary.” 
Woodrum, 4 CIT —, Slip Op. 82-60 at 10. 

Section 248 of the Trade Act of 1974, 19 U.S.C. § 2320 (1976), au- 
thorizes the Secretary of Labor to prescribe regulations for the im- 
plementation of the trade adjustment assistance program. In par- 
ticular, 29 C.F.R. § 90.12 (1980) provides that the Director of the 
Office of Trade Adjustment Assistance shall initiate such investiga- 
tion as he determines to be necessary and appropriate. The investi- 
gation may include one or more field visits to verify information 
furnished by the plaintiffs and to elicit other relevant information. 

The administrative record discloses that OTAA conducted its in- 
vestigation by mail, gathering necessary information, such as the 
total production, the size of the work force, and the use of imports 
at the Marion plant. Additionally, OTAA obtained information 
from major American automobile manufacturers to determine the 
aggregate domestic production and consumption of drive shafts and 
universal joints. 

Plaintiffs do not maintain that OTAA must conduct a field inves- 
tigation for every petition. Rather, they allege that in this situation 
a field investigation was necessary and appropriate. Without the 
field investigation, plaintiffs contend they were deprived of an op- 
portunity fully to explain the circumstances of their petition. How- 
ever, plaintiffs have failed to indicate what useful information 
would have been gathered from a field investigation that was not 
otherwise obtained. Moreover, it appears that, under the circum- 
stances presented, OTAA’s investigation yielded an accurate pic- 
ture of the relative importance of imports. The court notes that 
plaintiffs were advised of their right to request a public hearing at 
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which they could present evidence in support of their petition. Yet, 
plaintiffs never exercised that right, and no public hearing was 
held. 

In conducting its investigation by mail, OTAA applied what it 
considered a reasonable means of ascertaining a causal link be- 
tween imports and separations at the Marion plant. In view of 
plaintiffs’ inability to show the appropriateness of and need for a 
field investigation, the court cannot say that OTAA abused its dis- 
cretion in conducting its investigation by mail. 


APPROPRIATE SUBDIVISION 


Plaintiffs next assert that all workers at the Marion plant are 
engaged in employment related to the production of the certified 
articles, and that, therefore, the Secretary erred in treating De- 
partments 225 and 230 as discrete subdivisions of the Marion plant. 
In support of their contention, plaintiffs point out that, generally, 
the two certified articles, journal crosses and bearing races, are not 
marketed by the Dana Corporation as finished products, but are 
the principal components used by Dana in the manufacture of 
drive shafts and U-joint kits. According to plaintiffs, since the certi- 
fied articles are the principal component parts of the Marion 
plant’s finished products, all of the plant’s workers should have 
been certified as eligible for trade adjustment assistance benefits. 

Under the Trade Act of 1974, the Secretary of Labor may certify 
a group of workers as eligible for trade adjustment assistance bene- 
fits only upon finding that the workers in a “firm or an appropri- 
ate subdivision of the firm’ have been adversely affected by “in- 
creases of imports of articles like or directly competitive with arti- 
cles produced by such workers’ firm or an appropriate subdivision 
thereof * * *.” Trade Act of 1974, § 222(3), 19 U.S.C. § 2272(8) 
(1976). By asserting that all workers at the Marion plant should 
have been certified, the plaintiffs in this case essentially challenge 
the Secretary’s determination that for the purpose of determining 
eligibility for benefits, Departments 225 and 230, rather than the 
entire Marion plant, are “appropriate subdivisions’ of the Dana 
Corporation. 

This assertion by plaintiffs ignores the now well-settled principle 
that determinations of what constitutes an appropriate subdivision 
must be made along product lines. See Pemberton v. Marshall, 639 
F.2d 798, 801 (D.C. Cir. 1981); Lloyd v. U.S. Department of Labor, 
637 F.2d 1267, 1275 (9th Cir. 1980); U.A.W. v. Marshall, 584 F.2d 
390, 396-98 (D.C. Cir. 1978); Paden v. U.S. Department of Labor, 562 
F.2d 470, 475 (7th Cir. 1977). The Secretary of Labor may certify as 
eligible for trade adjustment assistance benefits only those workers 
who are employed in the subdivision that produces the article that 
is adversely affected by imports of “like or directly competitive” ar- 
ticles. 
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The principle that certification determinations must be made 
along product lines was established in Paden v. U.S. Department of 
Labor. In that case, former employees of the Motorola company’s 
Quincy plant, which produced color televisions, monochrome televi- 
sions and automotive sound equipment, petitioned for certification 
of eligibility for trade adjustment assistance benefits. The Secre- 
tary of Labor determined that, since importations of only color tele- 
visions had increased during the preceding year, only those em- 
ployees at the Quincy plant who were involved in the production of 
color televisions were eligible for benefits. The court in Paden ex- 
pressly rejected the petitioners’ contention that all employees of 
the Quincy plant should be certified, noting that to accept it 
“would in practicality destroy all distinctions between product lines 
when throughout the Trade Act Congress carefully limited relief to 
injury from articles ‘like or directly competitive.’ ”’ 562 F.2d at 475. 

The reasoning of Paden was adopted in Pemberton v. Marshall, 
where the court addressed the question whether the workers at a 
facility operating in conjunction with a certified subdivision were 
also eligible for trade adjustment assistance benefits. In that case, 
the workers at Bethlehem Steel’s Baltimore Yards contended that 
they should be considered part of a certified subdivision which in- 
cluded Bethlehem Steel’s Sparrows Point Shipyard. The court 
stated: ‘The only relevant concern in determining whether a facili- 
ty is part of the appropriate subdivision is whether it also produces 
the articles in question.” 639 F.2d at 801. The court then went on 
to hold that since the Baltimore Yards only repaired ships, it did 
not produce an article which was like or directly competitive with 
imported ships and could not be included in an appropriate subdivi- 
sion with the Sparrows Point Shipyard, which manufactured ships. 

The application of these precedents to the instant case compels 
the court to approve the Secretary’s determination that Depart- 
ments 225 and 230 of the Marion plant are appropriate subdivi- 
sions of the Dana Corporation. Only the workers in those two de- 
partments are engaged in the production of articles which are like 
or directly competitive with the imported articles that are causing 
the injury. While the other departments of the Marion plant do op- 
erate in conjunction with the certified departments, Pemberton 
teaches that the “only relevant concern” in determining whether 
they are part of the appropriate subdivision is whether they also 
produce the articles in question. In this case it is clear that the 
other departments of the Marion plant, other than Departments 
225 and 230, do not produce articles which have been adversely af- 
fected by increased imports of like or directly competitive articles. 


SERVICE WORKERS 


The next question is whether the service workers who provided 
ancillary and support services to both certified and non-certified 
departments are eligible for trade adjustment assistance. 
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Here, the record reveals that the service workers who provided 
ancillary and support services were tool makers, tool and cutter 
grinders, laborers, millwrights, electricians, machine repairers, 
stock chasers (fork-lift drivers), salvage inspectors, oilers, metal lab 
technicians, central storekeepers, inspectors, quality control inspec- 
tors, garage mechanics and those employed in the shipping depart- 
ment. The record further discloses that these service workers per- 
formed work indispensable to the production of the two articles 
which were adversely affected by increased imports. Indeed, the 
Secretary agreed with the conclusion of the Indiana referee “that 
without the performance of such auxiliary functions no journal 
crosses or bearing races would be produced.” 

On their face the adjustment assistance provisions of the Trade 
Act of 1974, and in particular section 222, are silent regarding cov- 
erage for service workers. The accompanying legislative history is 
similarly quiescent. Hence, the court must accord substantial defer- 
ence to the intepretation of the statute by the agency charged with 
its administration. Woodrum v. Donovan, 5 CIT —, Slip Op. 83-43 
(May 10, 1983) (quoting Federal Election Commission v. Democratic 
Senatorial Campaign Committee, 454 U.S. 27, 31-32 (1981)). The 
court will sustain the agency’s interpretation of the statute where 
it has a rational basis in law, even though the court might have 
reached a different interpretation. John V. Carr & Son, Inc. v. 
United States, 69 Cust. Ct. 78, 86 C.D. 4377, 347 F. Supp. 1390, 1396 
(1972), aff'd., 61 CCPA 52, C.A.D. 1118, 496 F.2d 1225 (1974). Never- 
theless, the court will reject the agency’s interpretation or applica- 
tion of a statute when it is inconsistent with the legislative purpose 
of the statute or frustrates Congress’ intent. Woodrum, 5 CIT —, 
Slip Op. 83-43 at 8 (quoting Federal Election Commission, 454 US. 
at 32). 

According to the Secretary’s interpretation of the Trade Act of 
1974, service workers may not be certified as eligible for trade ad- 
justment assistance benefits unless there was an important 
causal nexus between increased imports and the layoff of service 
workers. That nexus is deemed to exist if a substantial amount of 
the service workers’ activity was directly related to the production 
of the import-impacted article. For five years, the Department of 
Labor has implemented its interpretation of the statute by requir- 
ing that at least 25% of the service workers’ activity be expended 
in service to the subdivision which produces the import-impacted 
article. 

In this case, the Secretary determined that the service workers 
at the Marion plant were not eligible for benefits because, in the 
words of the Secretary: “direct labor costs attributable to journal 
cross and bearing race production were significantly less than 25 
percent of direct labor costs for total component production. In 
other words, the contribution of the service departments to Depart- 
ments 225 and 230 accounts for significantly less than 25 percent of 
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their contribution to all products in the Marion Plant.” On this 
basis the Secretary concluded that “increased imports did not ‘con- 
tribute importantly’ to the layoffs among workers in the service de- 
partments.” 

This analysis suggests that the Department of Labor compiled 
data indicating how much of the service workers’ activity was ex- 
pended in service to the certified departments. However, if such 
data was compiled, the Secretary neglected to include it in the ad- 
ministrative record. Without any supporting data, the Secretary’s 
statement that “significantly less than 25 percent” of the service 
workers’ activity is expended in service to the certified depart- 
ments is no more than an allegation. Accordingly, the court must 
hold that the Secretary’s determination as to the service workers is 
not supported by substantial evidence contained in the administra- 
tive record and this portion of the action will be remanded. 

In remanding this portion of the action for redetermination, the 
court notes that even if the needed data is added to the administra- 
tive record, there is still a flaw in the Secretary’s reasoning regard- 
ing the service workers at the Marion plant. The Secretary states 
that, since direct labor costs attributable to production of the certi- 
fied component are significantly less than 25 percent of the direct 
labor costs attributable to total component production, then the 
service workers’ contribution to the certified departments must be 
significantly less than 25 percent of their contribution to the entire 
plant. This deduction is accurate only if the efforts of the service 


departments are evenly distributed throughout the plant. While 
the service departments indeed distribute their services evenly 
through the plant, it is also possible that the certified departments 
are “service intensive,” that is, they may require a higher percent- 
age of services than do other departments. The court expects that 
the Secretary, in his redetermination, will account for the possibil- 
ity that services are not distributed evenly throughout the plant. 


EQuAL PROTECTION 


There remains the question whether the Secretary’s determina- 
tion resulted in dissimilar treatment of similarly situated workers 
without a rational basis in violation of their constitutional guaran- 
tee of equal protection of the law. 

Plaintiffs contend that the Secretary’s interpretation of section 
222 created two disparate classes of production workers at the 
Marion plant. The first class consists of the employees in Depart- 
ments 225 and 230, who were certified as eligible for trade adjust- 
ment assistance benefits. The second encompasses the plant’s re- 
maining production workers who were not certified. 

Plaintiffs maintain this distinction “creates a situation where 
two workers who perform their duties daily, side by side, did not 
receive the same outcome because they are assigned to differently 
designated departments within the same production facility.”’ The 
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Secretary defends the distinction on the basis that the employees 
in the second class did not produce articles, namely bearing races 
and journal crosses, that were adversely affected by increased im- 
ports of like or directly competitive articles. 

Recently, the court focused on this question in the Woodrum 
case. There, plaintiffs, maintained that the Secretary’s denial of 
certification resulted in a discriminatory application of the worker 
adjustment assistance provisions of the Trade Act of 1974. In par- 
ticular, plaintiffs alleged that employees of automobile dealerships 
controlled or substantially owned by a domestic automobile manu- 
facturer were granted certification, while employees of independ- 
ently owned dealerships, such as themselves, were denied certifica- 
tion. 

In passing on the equal protection claim, this court held that the 
differentiation in treatment, assuming all other eligibility require- 
ments of section 222 were satisfied, resulted not from an arbitrary, 
capricious or improper distinction by the Secretary, but rather 
from a proper interpretation of the statute. The court further 
noted that though a classification lacks “mathematical precision, 
or may in practice result in some inequality, the court will sustain 
it, so long as the classification has a rational basis.” Woodrum, 5 
CIT —, Slip Op. 83-43 at 23 (citations omitted). 

Similar considerations are applicable here. As in Woodrum, the 
Secretary’s denial of certification for production worker plaintiffs 
was based on their failure to satisfy the criterion of section 222(3), 
namely that they produce an import-impacted article. The record 
clearly shows that bearing races and journal crosses were the only 
articles produced at the Marion plant directly affected by increased 
imports of like or directly competitive articles. Thus, it was reason- 
able for the Secretary to conclude that those employees in Depart- 
ments 225 and 230 should be certified, for they alone constituted 
the class of intended beneficiaries of the trade adjustment assist- 
ance program. 

Applying the rationale of Woodrum, the distinction in classes es- 
tablished by the statute and implemented by the Secretary meets 
the rational basis standard. Hence, insofar as the distinction ap- 
plies to production workers, other than those employed in Depart- 
ments 225 and 230, it is upheld. 


CONCLUSION 


In summary, it is the determination of the court that, as to the 
service workers who provide ancillary and support services to both 
certified and non-certified departments within the plant, the Secre- 
tary’s denial of certification for eligibility for trade assistance, is 
not based on substantial evidence and is not in accordance with 
law. For that reason, as to the service workers, this matter is re- 
manded to the Secretary for a more detailed inquiry and for clarifi- 
cation of the reasons underlying the determinations. 
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Further, it is the determination of the court that the remainder 
of the Secretary’s determination is affirmed. 

The Secretary shall certify the record and report to the court the 
results of the further proceedings within seventy-five days from the 
date of the entry of this decision and order. 
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